
RAJINDIT'A PRASAD i.. sl'AIE (/. $trlnf' \\/"

N. P. VINKATESWARA PRABFIiU U. N. P. KRISHNA PRABHU-

to qlst ortly . R.,s. 20p0, a.part.. frorlr the j aot that the value oi the Inclian rupee
has been cioded and [ndiar'. life has becc,n-ic dcarer since the time the statute was
ettacterl, antl tlrc corrsciousncss of thc conrforts itnd amenities of life in the lndian
comrnttnity- hits _.ariscn, it r.rottlcl have bcerr qLrite appropriate to revise this fossii
ligtrrt: of Rs.2000 pcr inclividual, involv'cd irr an accidcnt, to nreke it more realistic
and httntatte, trtrt that is a matter ior ilie legislature; ancl the observation that I
have tntitic is calculated to rerrrirrtl ihe l,rw-llakers that huntanism is the basisof law anci justice.

13. We find ourselvcs ilt cttntt'le:te agreement with the obser\/ations
lr{tdr3 by the Kel:ala High Court in the aforesaid c)ase and we would liks
to rcrnind thc law-ntakers that tlrc tirnc: has coule to take a more trum.ane
and practical view of things while passing statLltes like the M<ltor Vehicles
Act in regulating corlipcrlsation payalrle by lnsurance Clonlpanies to irictins
of motor accidcnts. We have not the slightcst doubt ttraf it the attention
of the, Governntent is durwn; the lacuna will be covered up in good time.

')4. The r.;sult is that Civil A,ppeal. Nos...[826 of t96U and 132
of 1969 rre clisinissed ;rncl Civil Aprrcal No. nlA of 196t{ is allowed
to ttris 0xreilt that the claint preferred'bv Raha is enhanced fronr Rs.60,000
to F.s. I ,0iJ,L100. r'\s no authcnlic .proof of liny settleinent between Gupta
and l{aha has bcen ltroduced bcforc us, the dccree passed by us r.i'i[
bc jointi.,' atid sevcially recovcrablc froni Gupta and ilhuta afler giving
credit t'r--f thc ;rnrounts receivecl by .Ftaha. tt will, hcwever, be open to
tltc i::xcctttitrg ctlurt otl proof of any full ancl firral settlement clf the^claims
of l'<aha w{lh (;uptit ()r any ofher rur-lqrni:n!-ciel'rtor to adjust thl. clailns
accordingiv under Orcler 23 Rule 3 of thc: Code o.f. Gvi.l. Proccdurc. In
the circutttstanet's ol' the casc, thc pafiies rvill bear their own costs in this
Court.
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NAR.AYANA PRABFIU KRISHNA PRAI]HU
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Civil Appeal No. 1763 ot 19681 and C. M. P. No. 9359 of 1976

w:ith

8585-8586 of 19'7(j and SLP No. 2816 of 1976t,
decicled on Jarnuary 19, 1977

Code, 1908 - Se,ction 11, Explanation II - Bar of res
not depend on thrl existence of a right of appeal

. ttlrortr thc'Jtrrlgrrrcrlt ancl l)ccrce rlatctl {.1t,: llSth .lulv, l!ltj4 of thc l(crala High L'our.t
irr ,\plrcal Strit 8*ll ot' 11160.

llrlour thcJrrclgnrerrt ar1(l Orcler elatetl July':8, 11r(;4.of thc Kcrala FJish Cour.t i1 A. S.
(i00 ,rt' l1)61.
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flivil Procedurc 9o4", 1908 - Section 11,
bilify - Partition suit between all four brotheis
two of them

SUPRIilTi] COURT CASIS (rei7) 2 sCC

Applica.
between

Explanation VI
and a money ',l,

A partition suit was fited by the respondent irnpleacling att the other three brothers.Dc[enclant-appctlirnr, one of those thrce.t.otfr*irl irc"iif:.f n irioLy'suit againsrthe plaintiff-respondcnt. Both the sLrits .thougn fir-ea 'n alner""t l;i;'.u'and in diffe-rent cour'"s were trunsferreci to the Aclditionit Sub-Judge ;h;-]";;Lj irr.* on rh€same day. T'he plaintiff-raspondent hacl . appeated 
-iga-iast 

11grh 
-ih;;ecrees 

in theHigh court. l'he two appeals were hearcl ,i'io ,r"iia'.-a i;gdh* uv'i#uigh court.The High Court, after- pionouncing 
.juclgmenr itl tt"r-;;ttri?ti^'ri,ii'proJeecea to givejudgment, under a. new heading ai,t ntimtea oF A;; ,ippeal in iri.j irionev suit. .fhe

juclgments werer, thereforc, two separate ones giue,o in n". continuation but trnderseparate headings. separate decre^es were prelared i;.r 
';;;h "ilft;"iltuting 

ro aSeparat0 CaSe. - FF --'

No appeal lay as iI nlatter of right.lgainst ttie judgment in the appeal in thsmoney suit though on ground of vaiiratioi unaei 1ne dnamenclecl Article 133, anappeal lay in the partition sudt. "': r 4rrrl

As the defendant-appellant clid not seek leave to lire any ftppcal by special lcaveagainst the High .Court's-. juclgment anc decree in itrc money suit and there was noappertl therefor:e !,cjore thc Suprcnrc Court agaiust 
-lirc. 

ctec ec i;; ah;,ron*y suit, apreli'rinary obj..lioll.-')y::...,"k:,1 qv the resf'on-cre'.,i'ir.,ni-in. '.rr.,.i: 
ulip*"r to thcsuPre.re cou't by eertificate u,as barrcd by'res ji,.ii*utu.

I{eld :

(ii) Section 1I' Civil i)rtrr:edLtt'€ Cocle euables thr: irart/ to liiisc tls statutoryplca ol' res jtrdir:ata ii tirc conditiorrs given thcrein- -aie it,lfl-llet.---T'hc pri'cip!eembodied in the statute is not so much'ihe principie-nf ,.,-.t,-,rrp"i-r,1, recnrd,,, .,,1,!:ich
rirc ijritish Lourrs apptv. :rs onc ot urrhlir: p,iticy, 'hrn,_,4 ,.,i itit r,r,,r'tn-,rrinr, : it corrcerns the State that there be an end to _;x*, ,,,it'; ,,nJ, sccorrdly, Fo man shoulcl bevexed twice over for the same cause. .Hencc, Secrii,ir il- of 6i,.-tb:i;.C. containsin stattttory forrn, u'ith illirminating explanatioir.. u u"ry toii,ioiy"prrY,i.ipr. of publicpolicy.

,\irertltrtt;un,l'irrgl r'. Rurrtarrondon Prasatl .,Yara1'urt Jiagl, All{ l1)(il p(' 7ij: -l:i i.,\ l)i, reJefter! trt.
(b) Now tfrc qtresti'.rn r',uhether thclc is a trar oi rcs judicata cloes 'ot deperrclon the existence of a right of .appeal of the saule rlature against eirch of the twodecisions bttt on the qtrestion whether the sa-nre issu,e,'under irr. .ir"iinirtances givenin Section I I, has been lteard and filally clecidecl. 

'"rne 
ineie- f;;i;;i the defen-clarlt-appcllant could conlc Llp to thc Supierne. Coun in appeal ur oi irgt t uv me&nsof a cerlificate of fittress of the case urider thc unirmena'.t--a,ii.ri'iiSirX") i' thepartition sttit, cottld not take arvay the finality of thc J;;ri;;r";o- f"r-}, the Highcourt had detennined the rnoney-.sLrit and nb itt.iiipt of any-iuii'*u, ma<te toquestion to the correctness of finality of that decision':u"n Ui dg"-"r'of un appli-cation for special leave to appeal Explanation I on "former .s'it,' fiirther supportsthis conclusion' (p;il 16 and Ig)

LotLankuttl v. Thonunau, (l:)76) 3 SCC S38, folloioet!.
B,hugwanbuttichowdhraniv. A. [1. Forbes,ll-l{ 28 c,;al 78:5 r]\\rN 4tl1i, at4ttoi,e4.
Got'ird IJin Laksht,nanshet Anjorlekar v. Dhortba,Ra, I/ Bin Gantlta,*u, .l:,,1a' ^,,fl5,,e,11.1t yol \\Ilorrr l0{ and AaanasiC}oudcnv, Nachanunal, ILR 21) \faci. r'lji r; WiiS'iil,",tiiii,gr;rt*d.
.Narhariy. Shanke,,, 1950 SCI{ 75i: AIR lg53 SC .il9, tinikcl.
La,:ltnti v. Ilhuli, r\IR l1)27 Lah 289, referred to,

(c) Explanarion VI is not colrfine{ to cases covered. by_ Or.der l, Rule g butcxtends to include any litigation in which, apart from the'Rule 
"f 

t.rg.ti,Jil p;Ji;;are entitlcd to rcpreserrt interested persons other than themr"l;;.r. 
s"\'5wrr 

@ara l9)r,,,f;fi::j:O.C:hettiar v. T. P. Rannsuani A2yar, ,,\Ilt l93i l,C l83: riO IA 278: l4t tLt 665,
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:.{. i,. \'rriIiATrs\\'ARA IF.ABHU },. N. l'. KRTSHNA pRABuu {Beg, J.} tii3

ln a partitior sLlit each party clairning that the p,ip"rty is joint, asserts ir
right and litigates under a title which is crlmmon to others who make idcntical claims.
If that very issue is litigated in anothel suit and decided there is no reason whv
the crthers making_the same claim canrlot be held to be clairning a right "in ccmmon,
for thcnrsclves and crthcrs". Each of thern can be dcemed, byleasoi of ExplanationVI, to reprcsent all those the nature of whose claims ancl intercsts are common or
identical. If one wete to hold otherwise, it woulcl necessariiy mean that there
worrld be two inconsistent decrees. One of the tests in cleciding whether the .rJoctrine
of res judicata applies to a particular cas'J or not is to determine whether two in-

llq I'akslnni .Dusi v. Ilarunuil.i '\ien, I953 SOlt I5{ : r\l t{ 195.j. liU '.i3, rti:ltittguis/rcrl, op rlrt:
gt tlttttci tlrat it rvas bas,:rl <lrt tltc gt:rtcral prirrciples oi' r'es jrrtlie:rta :rrrd rrot oir Scctiop I l.

civil .Proccdure codc, 1908 Section tl -1 f)ecisions givcn beyond
iurisdiction to try an issuc cannot oprrrate as res iudicata lrara rr)

civil Procedure Code, 1208 - Section 11 Court competent to try
such subs-equent suit - Partition suit and. money suit filed in diilerent courti
but transferred to the Additional Suh-Juilge wlio actually tried and decided
both of thepr - {9ld' the difterence in the-iurisdiction of ihe Courts, ig wlich
the suits rvere initially filed, becane irnmaterial (para ls)

civil Frocedure code, 1908 - section 11 - Appticabitity 
- one ofthc tests is lvhether non-applicability of the doctrine of- ies juclic"ata results in

inconsis{cnt decrees (para 2O)

consistent decrees witl conle into existence if it is not applicd.

Sheolan \'ingh v. I)ar1ao hunuar, (l9b(j) 3 ljclt ll()0: AIlt 196tj SL: l'3i'2, relied ort.

C.i\4.P. N<is.8585-E586 of 1976, S.L.P. No.2816
of t9?6 arrd (l A . Nn. 1761 of lq63 dir:nrisserj

C.M.P. No. 9359 of [976 ailor,'ed

(Para 20)

Mi 34A9i C
-'kiiotuti:s tulrc appeared in tlit case: '-

'f .. .{.:,. llagln.uanr. Sctt,iot' Atlvocate yb'ardar }Jalra,lut Salnryu, l'. B. Saharlr,l, r\civ<)c:rrcs rvitS
irirrr), ltrl tlrc .\1.rpcilarrt l

'i . ,:. hri.tluttunoorllg, 11et, Senior. r\clvoeatt: t,M. lt. h, I'ilLai, r\rlvocate ll.jt[ [irrr), ibt.
l{r:sitorttIr:rrt I ;

.l . .\'. lirtrlwuttoorlitl 17er, Serrior Acivocatc ql'. It'. Pillai an| t\t', S'utlhokarcn, Arivocates, witltiti:rr), lbi Itcsirortlt:rrt 2,

The Judgment of the Court was delivered by
BEG, J.-This is a defendanr'ri. tpgg{. b.y certi{icate gmnted by rhe

Kerala Hlgh Court under Article 133(l)(a) of rhe Coiistltution'as a
matter of course before its amendment because the High Court had
modified a decree- in the paftition suit and the subject-mattEr satisfie4 th;
requirements of the unanrended Arlicle 133.

- .2. ..Th.. parties to the partiticn suit are descendants of Narayana
Fratrhu (hereinafter referred to as 'Narayan4'): Krishna, the plaintin (how
dead) \l/as the third son of Narayana. The defendant-appellant, Vcnkites-
warit, was the eldest of the four sions of Narayana, 'ih. 

partition suit
related to 72 items mentioned in lhhedule'A'ro the plaini ctaimiO-6y
t-!* plaintiff to be. joint farnily propefty. Ir appears that there was no
dispute with regard to certain itemsr, but, the d6f'endant-appellant claimed
other iterns as his exclusive. property on the ground thaf ihey had been
purchased frotn his personal income due to his own enteqprise and exertioni
ancl ability in carrying on businesr;. The trial Court'had acceptaa th;
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i84 SUI'REME COURT C/,SLS - (197i) 2 SCC

cilse of thc ,lefendant-appellant that all iteu'rs, except .No. 35 alcl a partof item I{0. 52 which- bclonged to the thircl def6ndant, *1,-'r. rhe self-
ai:quired,.prorperties of the clet'c'ndant-appe.llant. The High Co,,.t reversedtftts finding on the ground that ther:e wasi "little reliable evicler-rce onrecord as to the exact sotiice <,rf the. fund v,,ith ..,r,hictr.qhe first defendanistarted the tradc". 

., Thc Higtr 
. Court rejecred the 'ii Un,iiriu' oi thedefendant-lPPellant thai., when the tobacco business undei consicieration

was started, Nara5'ana being tkrc Karta of thc falrily, the f*t tlat thseldest son, \/enkateswara, the c\fcn{ant-appellant, wiri carrying on thebusiness, raised, a prcsunrption that it wai' the. separatc ..,r 
-selEacquir.o

br'rsiness of venkateswara. Thc High co.urt relying i,,* .iit-i" jt.ur.,.,"'tary
evidenccr, including.the lettcr'-heacls-siiowing t1., bilsin;r; ;| iil; of ,.p. N"
X:*:j:rwara Prabhu & Brorhcrs" heict thit the busin;r-;;l;i"t ta",1y
ouslncss.

3 Thc---partiticln suit lvas filecl originalli, ,in anotiier c<,rurt but lyassent to the courr of the seconcl Actditlonat:'srit jrJg;^ or-i,tt.pp"y in1957, and the prelinrinart, clecrcc wa.s. passc.cl on August 5, t960. T.he
Yigtt ^Cuu-tt 

allowed,, the appeal, uroclifving thc clecree" tcr tht 
"extent 

lratthree-fourth share of iteurs 4 to ,12 tif ttrir scirccluie, 
"*""1rt 

ltem. 35 andpart..of 52 stancling in thc nane ol the thirrl rlcf.n.ionf,- .i*t*'-rr*t,r to beparlible propertics as.plrt trf joint family br-rsiness. trrit'it cxcru.tect assetswtrich caille irrto cxistcncc aftc.r thc tiiing oi' tl'ie partition'.suit r,vhich
opcratcd as a cleetr uuecluivoclrl e_xprcssiori ot intention t,i sep'r.at,: ,lt
aiso ieft tire cxttlnl.ot ttie\nc pl'<-rfits i,i lur!c,,1 pl'opcrtics iu bc deeiticdin proceedings for the passing of the final clecrce..

. I. .tt .Jj]p"ars that tltt: det'cndant-appc.ii.ant hacl al-qo fiit:ri 1 r1olLc!suit in thc C'ourt of the [4tinsif uttlv igainsr clet'eldanr i, .,*" oI tliefour brothcrs, but all ol'ihclu w..cre rurpleldcci in rhe puitition suit. Thellloney srrit was, however, transferrec! io the llie of tirc e,t,titionui Sub
J.udgg and triccl together r,i'ith tl1. partitiuil .suit anci was uiru 

-O.ciO-.r-Oy

the, Additional Sy! Juclge .of Allepi*y uq th: sarnc c'late as the parritioir
s.uit.--.The plaintift-respondent had--appeale:cl against both the debrees inthe ttig! C^trurt. Tf . two 

. 
appeals were heard and decided together bythe .High court. T'h? Figtt courr, afrer prououncing ;ua!,rr"nt in thepartition jqit, proceeded. t,.r givc judguient, uncler u-n6* "treacting ;;

number of the appeal in the rloney suir.- It saj.d, in this ,.purut"-i;afi..il;
The suit that gave rise to this 

. 
appeal ha1 bcen instituted by the respondentagainst -the appellant.for.money.du6-on 14.lC,.Ilzj nn-u""6,,,ii'-of tobaccodelivered to the lttter's ,shop. . The rlefence vias rlrat the t,".f.t"]on Uv 

-Ui,if,
the brothers were parts.of the joint fam.ily tracie, arr,I not-i"po,:ut. to'foster sucha claim by .the. respondetrt on the appeltant. .Th. Coirir Uii5":,- i,nui,.,e foun4 i.thc othcr suit the .shopl run b.y the $arties to bel.ong to thc 

"oti."iii*.i'"lnoiui.ru*ii,has decreed the srrit. As we iiatve reversed tirat find"ing in A.S. No. g43 of 1960and for-rnd the shop . standing in the nanle of each 6r.oth;i l; '; ; Uroncr.,- oithe ..joint family trade in tobacct'r atrcl directed asccrtainm.nt 
- 

of 
-if.re' 

assets andliabilities of the entire tracle to be settleci as on 2.i.ItZ+, tt" iut" oi'itut partitionsuit, this suit hts to bc tlismissed.

The judgments were, therefore, two separatc ones given in one continuatir:nbut u.nde.r separate headings. Separ:bte clecrees werc preparecl in eachappeal relating; to a separate case.
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N. I]. VENKATESWARA PRABHU },. N. P. KRISHNA PRABHU (Bcg, "i.) r85

5, As rl-re ciefeudant-:tppellant did not seek leave to lile any .appeal

oguiriii tit. Higfr' Cilt'i i,icigment ancl de crce in the money suit and

there is no appeal before' us- againsr thc clecree in the lnoney suit, 1

'relinrinarv 
obiection is taken ori thc ground that the del'endant's appeal

iror,,, bcfore us- is barred by res juclicata'

6. l,rxrfned clorrnsel ior thc tlci'enclrnt-appell-irnt urgcs tliat thc two

suitr; werc clifTerent in naturc arrd n'erc liiecl in^different Courts orig.inally

s(r trrai tlic cn,-iri try,irrg thc partitio' sriit ancl the Court in which thc

lurorlcv srrit was tiiatric',uc'i'c not bourts of coorctrinate jurisdiction. , [t was also

ijiijJ.-.ii ii *i'ir* pi.rrtition suit was carliur anrt rirc irroney suit having been

file4 sixtee' .r,,y:r'i;ii..; c.ulrl *.t trc decnrecl to bc r suit dccicled earlier.

liurthe'ti.re, it i,vus pointccl oul thlrt the jurdgrttent wlts colllll1on. It wtus

'ls. urgecl tt,ot ,rtl ii',* fotir br.tli;r:s wcie purties to tlie llartition suit

but the-rponey suit wrrs ctply between two brothcrs.

:t . lt irs tiirc that tirc appeals. against lroth thc decrees of tlie trial

c.urt were i,",,J togcthct -in^ ihe: Hig-h court, and, a_lthough . 
the appeal

i' thc i.*ot1c), ..,.iit ii 6er:idecl tincler- a. scpariitc heading a1d thc. short

iiido,,.,...nt in 
-it 

,rp!)cars to bs prac'tiealll consc(lucntial on .ihc judgtuent

i;;i.';;,.,iii.,,i..,,,i'. -u.t. iire jrrdg.incnt:, rn tltc 'r','''tt :tirpLrul:i dccicL' it c()l1"ll1lr.'i11

issuc iiircl resrilterl itt twtl llccrces'

B. ir ir ri|gcel tirat. whcrcas rhc clcfcndrnt-appellanl had iiled an

upf4; ,,,r., 

- 
ti',. sti:e lgtlr . t-,i' 1 ce.rtilicater gianteil to him a:r a nlatter oi

'gnt, 
i{)'()w'lg ,.;*,; iiru iii.t.iilicatii;lt ,,f thc ..!':erre {-)f thr.. t'i:r.l c.nl't

;'i";ir""Higf. Cnu'i, ttre. cief'enclant-appc-tq1,nt. trari no sucit rigili u1' appcal

in this C.ourt. Flence, it rvas sutiriri'tted'that neithcr in law nor in. equity

could rhe cle;cri.iriii-uprr.ilant be blr:red lronr Ptrtting forwatd his objections

to lhc <Jci;r'ec irt ttic 
-L'iartition 

srrit'

9. (-'crtain decisirtns viei'c rctied Lipotl b;r learnecl CounseL for the

clcii:nclant=ir;.,pella.t Ve'katt'swa[.t in support c;f the ccrntention that the

"i",i 
..rf res 'iuclicata is not availabic a.1 ri pr:elinr.ilary obiection to the

lj;;;r;;iqii't" tr,r-trro':ing of the appeal befofe us in the circumstances of

it-,iJ ,or.. Wc pr'ceed to considcr these cases.

10. Nurliari t,. Slnnkar' is no dclubt the iudgme.nt .9{ ttre_ Supretne

Cotiri ol' Inclia, uttnnr.'gt, it was, it onc may so put- it, "th? Hyderabad

ivinnt'of it in-'a tiansilional period when a learned ludgg c'f..this Court,

rr,rr.'"luiii.r rvi.[r Ctrr,nd N,Iaiiajan, presicled o\ier a bench of which the

other twct nren:bers werc ior-rneill' nr'embers .of His Exalted l-lighness the

Niii,"'r iucliciaL Conintit[ee. Tlr:hnically, however, it was. this Court's

iucjsrnent. In tr,r.i ca:je, l'{aik, .tr. had folloy9d a decision of the Judicial

'i;,!';;i;. .ri iil; Hyctcrabacl State &Frd held that. when th'ere was only

onc suit &ncl ii'te app.utt had bc;n clispclsecl of by the. sante.judgment,

it was ,,ot n...riutu' iu file two separatc_ lPpeats. It elaborated the ratio

ut ttt" clccision as iollorvs (at p. '157-7 58) :

It i:; llow rvtrll settletl that wlrere, tliere hns bceu oue tt'ial' oll€ hrtcling, -and
one, ciecisir.,,r, th;;; ,i.*J nut trc two iippeals even though two clecrees may have

l. lu:)t) li'tilt 754: Atit l9i:i ItC +19'
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bcen drawtl up. As has been observed by Tek ChanrJ, J. in his learned judgmentin tvst. Lachnri \. Mst. Bhulita mentionef ouour,^'irtr' aeteiminlnf*Tactor is notthe docree btrt the matter in controversy. A; tr. 
-f 

utr- i;-'l"i;;"i" 'riii'"i,oilrrJi,jl
the estoppcl is not crcated by the decree u,it ii-.rn-ofi1,-1" rreat,sd u,, ,r,, judgment.The qrlestiott ot' .res juclicaia arises. only *l;";i 

'lh*e 
are two suirs. Evcn whenthere are two sttits, i[ has been trelci iriot 

"o'-o".ilion 
.given- ,irrri tt*.ously cannotbe a decisio' in the for'ter suit. whe. trr"i.-ir'"onl! one.suit, the question ofres jr-rdicata does not itrise at all 

",.1,1 iti irr*- pt"r.nt case, both thc decrees ar.ein thc sarno casc and based on tl," s:tme .lirclgment, and the matter decidedc'ollcerns the e'tire strit. As such, tfcr.e iJ no'-qi"rtiori oi'irr""'upjii.utiun of theprinciirie o[ res jtrdicata. The same 1u$emenii,ulriit r.*"i""*r""Ti1. jusr becauseit u'as appealed against with a diirerent-nurnbe,r or: a copy of it was attached toa differcnt appeal. Thc two decrees * ;;,bri;;..'ur" on".It seems to us that to be fair to confine the ratio cleciclendi of theHyderabad case to cascs where there i{ ",rtl, 
one suit. In the case nowbefore us, not only werc the decrees differ,:Jt urt the suiis';;;" different.The mere fact.that thc juclgment in the iwo suiis-;;;;';;;" rogetheror in continuation did n.x niatter. ln fact, even in torrn,-the jurJg.rent

F ttt. .appeal 'elating. 
to the money. suit was separate from the re$t ofthe judgrnent. And,- in any ehse, .iher.' i**i! rwo separate decrees.

I i' we think that Section ll Civil Prrrcedure Code enables theparty tc reiso the stattttorv nleri. of res ;ucticata if the c.onditiur* giventhercin are I'ulfillecl. The- oiinc.iple ti"UirOi.J"irr.'tir"'"rrui,# ,, nor sotnuch the principlc .oi "e.stbppel'u.r ieco,.a;,' wtrictr the British c'urtsapply, as one of prrblic nttlicv-'basetl- on two riraxims 0.,:iu.Jiionr ltornan
ll:trg,1ilrt::_,,,rir3,tv, 

iniercsi rei,puitiiir" ,,i i)ii firi, iiiri,,i,*)ir concernsi'iiu Jlcirj iirclt 
'tioiu llu aii etid iu iaw suits ; and, seconcllli, ttemo debet bisvexal pro una et eadern cause _ qo. mBn. should t.,uc*.6 twice overlor the same cause. ; :-'

L2. sir [-awrence Jenkins poi^ted out, in sheoprasan singh v. Rsma*ttundun Pras'ctd Narayan singh', that the rute, oi ;;J;di;;;;::;thri. trundedgT. ancient precedenr, is dictated gy .4 wisdom which is for ail tirne,,.r-itigatio' which has no end or fiirality ,r.t ut, its very'JLj."t. Thisobject is decision of clisputes or an end "to .acit'lirlgadonl b]r, ir there
it 1o linality to,itl, the dispute cannot be saicl i9 ueleairv o*ioed at all.It is the duty of the State-to see that disp,rt.s-triigirl'uit"*'i,, ludi.iulorgans by citizens are decided finally 'as .urfy-ur" p"rri[f* Hence,section 11 of our civil Procedure cod6 

"irntuitrr ln statutory fonn, withilluminating exptanarions, a very salrr_1ry- d;;,d. ;l"odr,;tpotiry. An"estoppel", even if it be "bv record", rests on somewhat'aiir"rrint grounds.flven such iu:t estoppel savours of. an equitll oi iustice 
'.iloilj'oy 

actionsc'f parties the results of which have tj..or.- iecorded foimalry behindwhich they are not allowed to go.

13. Reriance was arso placed on Got,ittd p1n. Lakshmanshet Anjor_Iekur v. Dhondba 'Ra' v Biit Ganba' Ra ,i, ii -I;i;';i,*;;'brhurf 
ofthe appellant. Here, it was held that decjisions in.previous suits of thenature of small cause suits in which there rryas no .igf.ri ;1-;.;;"d appealcould not operare as res judicata in suits befor. coui?, ;i"dl, questions
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werc elaborately litigated and decided" in cases which could go to the
High Court in second appeal. We were also referred to a Full Bench
decision of the Madras High Court in Avon-asi Gounclen v. Nachammal4,
whcrc it was sinrilariy held that : decision in a previous suit of a
small causc nature, ln which no second appeal is allowed by law, is
no bar to a subsequcnt suit, in the same Court, which, n<lt being of a
srnall cause nature, is open to sec,ond ap;real". We have to rpmember
that Srnall Causc jurisdiction is a linrited one exercisable only in specified
matte rs. Decisions givert bcyond jurisdiction to try an issue cannot
operate as r€s judicata.

14. Our attention was drawn to Explanation II of Section 11, on
behalf of the respondents. It reads :

Ilxplau:rtiorr ll.--For the purposes of this section, the compctenc:e of a Court
shail. be determirred irrespective of an:/ pror ision as lo a right of appeal from
the decision of such Court.

15. It scents trt us that Section I I itsell' rcfers to a Court which
actrrally tries the two stttts.: ' We think that, in the citct"!mstances of the
case before us, the incompetence c'f the Court, in which the money suit
was initially filed, to try the partition suit clid not matter when the actual
hcariing of both the cases took placc in tlte sarne Court. That Court rvas,
obviously, colupetcnt to tr), both the suits. After the rnoxLe! suit had
becn transferrcd frotn tlte Court rrf thc Munsif. the Second ^Additionai
Sub Judge aciually tijed and dcciicd Lioth of them. This was entlugh
to nrakc the difterence in the jurisdictions of thc Courts, iu which the
stritri were rnitiaii,v" tiiecl. quite itntnateriai. Simiiariy. the Hign Court rvas
corupetcnt to hear appeals from judignrcnts in both. It heard and tlecided
the two appeals together.

16, So 1'ar as tlre qucstion ,of alrpeal to this Cr.lurt is concerned,
it is true that no appeal lay as a tuatter of right against the judgrnent
in t.hc lppeal in the ntoney sitit, Lrut, we think that the learned Counsel
for the responclents is correct in subnritting that thc quesrion whether
there is a bar ,:f res ludicata dcres nrtt depcnd on the existence of a right
of appeal of the sarne nature againr;t euch of the two decisions but on the
question whether the salne issue, under the circumstances given i,tl
Section I l, has been heard and finally decided. That was certainly
purportecl to be done by the High Court in hoth the appeals befbre it
subiect, of course, to the rights of parties to appeal. The mere fact' that
the defendant-appellant coulcl come up to this Court in appeal as or
rigtrt by rneans of a certificate of fitness of the case under tho unarnended
Article 133(i)(c) in the partition suit, could not take awav the finality
of the decision so far as the High Court had deterrnined the money suii
and no attempi of any sori was rnade to question to the correctness or
finality of that decision even by m(3ans ot. an application for special leave
to ilppeal.

l7 . [,c'arned Counsel for the. r:espondents appears to us to have rightly
relied up()n Bhugwa:nbutti Chowclhrani v. A. H. Forbess, rvhere it-was

+. lt,l{ 21) r\farlr:rs l1l5: 17 \iIJ 37'{ 5. ILli 28 C)at 7f}:5 Cj\VN,fB3.
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188 SUPREI'I8 COU]IT CASES| (te77) 2;scc
held that "ill 'trder to tnake a nratter res .juclicata it is not n,Jcessarythat tl-rc two suits must be opc' tc'r appeal iir ttre same way,,. I{e alsorelicd on Lr'ntt;tlcuitv v. Thomman', a'iecenf ,l..iii*'iri ;h;;-'Judges ofthis court, i.^rhc:re chandrachucr, J. our"*LJ"(;; p. 534, para 19):Itesportdettts clid 'ot file anv ftrlthlr' 

,1nge1t against the ctecree passecl by rh,:I)i:t.ict court in thc appcirls ariiirrg ou or''thcir ,[it. ir,"v ii'ff;t"Lr,r arppealin thc High ('ottrt 
9ltly ts agains"t r1g,:,rrcc'iee i*,o.'1 b1 rhc District court irrA's' 66 of l9-5ij which ur.,se- our .o[ rh;-;;r;e']^ssed 

^by the triai court inthc :tppellant's s'Lrit' T'[rti:s, the cle.isicrn"'Jr -t-r,-e"bitsr.ict. 
cdurt reuderetl i. theappe;tl arisirig ottt OL the rcs;rondent's s.,it- ucl-'a,r[" trnal and c.rrclusive.It was also obser:vccl ther:e (para l9):'I'he clecisiorr ol' the Dist'ict cotr't.,was gi\,.eq in, a.. trp.peaf arisi'g out oftt sttit which, thoLrgh irrstittrtecJ subsequenrly, stdod-'hnaliy rteci'cl'ecl rr"mie tire Highcoirrt disFoscit r:[- tfre sccrrud arrpeal. 'i"iJ' .Jeiis,on. *a.s, thercfore, onc in ir'forntcr'suit'within tlrc nrcauing o['S."iio,] ii, Efiiliatio,., t, civil proce.ure code.

l8' The cxpl'essiol-l "forulcr suit", accor ding to Explanation I ofsection I l, clivil Proceclurc Ctde , rngk'o lii-i,i.n. rhar, if a decision isgi'cn befor:e the' instit*tion of t{re procbgdi"* *iii.rr is sought ro be barredby r.s jttdicata. and tirat clecision^is a[cwicl t,;'t-;",;u;J"r]"rr'lr bcco'rer;Iinal by opcrarirlr of law, a bar of res ju;;ui; would 
"n.,.ig.. This, asiit-r*incci c'rr-r'sel._iri' rhc 

'csp()rrrcrr:\ ',girii;;';,,tr;;ir: ;;iilil; frorn tfie:dccisiqrn <lt tlris Courl in l-ttiialn1;,r1t.t'.s case.

l9' 'fher only crtltcr point which we nee cl corrsidcr is whether thc:

|,fi: lji"n,'l"n,i],'iX'd,'.:,:';"*il:,"'l?j.,0:,t",:.'.']",:f',:.,g.i:'.,.'o.l-'t*p1r.uunt andi

inakr:s iii,\ diile re'cc, t. m. opffii;lly 1,!"iili''llr,lil'di:'.,it[T'jlo,l#in this case' l'earned counsel ior the gqn.llagi submits rhat the defendant-uppcilant corrld not conte within thc amdii oi E^pronution.-vi,.,i:dcction t1,Civil Pr.cedure codc which p*rvitres u* rorro*i.
\'vhcre pcrsons litigate borta fidc, in respect , of * public right or of a privater

'ight clainiccl itt cotnurirtt for thertse lves ,ini-Ljniis," arr per.sons interestccl i' suc,,
iitnf,,,t$111;u:',,',n,, 

purposes or this section, u"-iGni,-o t.i 
"i,.i"i ii,.,,rii"',te persons

on the othcr hand, learnecl Cotrnsel for the rr:sponclc:nt subrlits fhat thccasc of the respondents is fylly_ covered by this, explanation and relies onKumurav'elu Cittltiar v.7'. P."Rama'swa.mi Ayycrri where it was held:
Iixplanation 6 is; not confined to cases covered btr orcler l, Rule g but extendsto include any litigation in which, apart frorn -ttrd firl.' _fi"e.ririi parties arccntitled to represent inte'ested p€rsons ' other it un 

-'ii.n,serves.

20- we think tltat the sLrbm.ission madr: by the learnecl Counselfor rhe respondents is sound. In q .partition .*uit .r.rr''pliiv claiming
ll"l^l19_.!1n?:rtf .is joi.t, asserrs a. .righlt and rirrgares under a ria;';'h[f;is cc'l'nlnon to others who ntake identical clainis. If thai i,.rv issue islitigated in anothcr sr-rit and decicled we do not r.. *trj, lr,r.'"irri;s maki.ngthe sallle clainr cannol. be helcl to be clairninpl a rigirt--;in-iornrnn forthetnrselves and clthers". Eech of thenr .on 'b. dcemed. by reason ofExplilnation vl, to represent all those the naiur.-.rr"*insi'"claims and
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interests are comnon or identical. I1' we were to holcl otherwise, it. would
r-rcccssarily lllean that thc're rvould b'e two inconsistent clecrees. One of
the tests in decidirrg .whether the doctrine oi rcs judicata applies to a
partictrlar case or ncrt is to cletcnnine whether trrro inconsistent itbcrees will
colne into exisfencc if it is not applied. Wc think this wiii ber the case hcrc.

21 We need not cleal with other cases of this Cor-rrt citecl, irrcluding
Sheotlan Singh v. Smt. Dart'no Krtnwar" rvhich supuorts the resgtndenti
subnrissions, aud Raj Lctkshhi Dasi \,. fJanatroll 5<,it'; which is noi clirectlv
appli,:ablc-. inaslttuch ils that was a case in which tlre gleneral principle,s
of res jtrdicata, arrd not Section t I Civil Procedure Code, wc.rg appliecl.
Th. prelirnina.ry cbjection in thc case bcfore us is f'ultv supporrcd, fot
the reasons give n above. bv SectioLr I 1, Civil Procedure Code read in
thc-. tright of . the expla.nations rnentionecl :rbove. Consequentiv, the
preliniiriary objection rnust prevail.

22. Learned Coultsel for the appellant, consciorrs of thc cli:ftrculties
in his YaYr filed,- after: the hearing of the appeal was bcgun before us,
an .applicition. foi condirniition of 

*cl;elay 
i6 a'pplying for lJave, to opp.ui

agairust thc juclgrttcnt of the High Courrt irr thc nrone;v suit. L{c subnrits
that, in view of the r.tncertain position irr 1Aw, 'ove should tr"!' to ertend
eqLlities as tnuch as possihlc in his clien.t's favour. C)n the olher hand,
lcarned Ccttnscl f<tr th.e rcspondcnts points out thet the. objc,:tioin based
on the bar of rcs judicala was tirkcn us 

'!ong 
ago as lq6B b."- thc fesp{tnderrtc.

It scems to us that the delay in'wakirrg up to thc existencc oi'the bar
on t{re pa.r't r-,f the r.ppe!!ar.t" !s u:u,:h t7:c i,rng to be ccnrdonrd. \4,--.re-
over, we also find that the juclgurcnr of the 'High Court, based on the
adrnissions of the apircllant.' does not disclose any i:rror of lavy so as
to descrvc gritnt of special leave to appeal. Indeed, in so far as we
couicl ex!)rcss anv rtpinion at all up,;111 the mcrits of the judgrnent of the
l{igh Court, t'rased as it is Ll[nn dc'c11111s1]1s containing admissions of tire
dcfendant-appeilant, it seellls to us ttra.t the appellant 14,qi1!d f1;1."'s, a very
uphilll task indeed in ar"guing his appeal even in the partition surit. We
ngy mentiou here that the partition suit was irrstittited els l,lng ago as
194^l and was only giren a new rrumber in 1957. If therc is a case
in which the principle that litigation shoulcl have an end ought to be
applied, it is this on the face of fa.cts of the case apparent to us. We,
therefore, reject the Civil MiscellAneous Petition 8-585 of lg7 6, the
application for condonation of delay irr the filing the Special Leave Petition.
We dismiss the Civil Miscellaneous Petition 8586 of 1976 as well as the
over-delayed Special Leave Petition 2816 of 1976.

23. Thc result is that this appeal nrust be and is hereby dismissed,
but, in the circutnstances of the cas€), the parties rvill bear thein ow'n costs.

N. p. VENKATESwARA pRABnu l'. \i. p. KRISHNA IRABHU (Beg, J,) lB9

OI(DER

24. Allowed.

B. (19(i6) 3 SOR 300: AIR 11)66 SC 1332. 9. 19s3 SCII 154: AIII 1953 SC 33

4
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238 Bombay GunusstoDAppA v. G:uRUSBrDDAppa

pointod in the arbitratiou proceeclings.
Tbe award cloes not etats olearly wbetber
the plaintiffs wero mado parties as heirs
of Shitabai and. whethor Ramabai, tbo

mother of the plu,intiffs, who wag e perty
to the prooeodings, w&s r! party in her own
right or as guurdian of tbo minor plaintiffs.
Tho question ie one of mixed faot and larv.
If thig objeotion hatl boen taken in the
trial Court, the defenclant Bank might
havo beon in a position tio prp'76 frons the
rooord of the arbiiirs,tion prooeedings that
the plaintiffs had been maclo parties as
heirs of thitabai. It is not disputed that
if they had been joined as heirs bho arbi-
trators bacl jurisdiotion undor S. 54. The
loarnotl trial Juclge says in his judgment :

At +,he date of these proceediugs Shitobai was
deatl antl hence the present plaintifis were made
partioe to tho proceedings as heits anal represeu-
tatives o( tho said ghitebei, lncause Bhit&b;i h&g
loft a will bequeothing all her estate iuolutlioc tbe
ploint property to tho prosenti plaintiffs.

An issuo was {ramed (iesue 6) "woro
plaintiffs momberg of the sooioty", aucl in
para. 29 of the judgment the loarnoil
Juclge sa,ys :

This iseuo is not pressoil bocauro, under 8. 54,
Bomboy 0o-oporative Socioties Aot a tlispute
referrecl to theroin iuclucles a olaim by the society
for dehte or Cemaaals duc tc; it fri;gi ir urourber or
the heirs or assotg of the paet rqomber.

This finding shows that it was appa,-
rently conceded during the trial that the
plainbiffs had been eued as heirs of Sbii;a,
bai. No ohjection wag oviilontly takeu at
that nbage that though tho plaintiffs wero
hoirs thoy wsre not suod bofore the arbi-
trators as such. Tho pluint itsolf oontains
an a,dmiesion in para. 8 that in tho pro-
oeodings before the arbitrators the minor
plaiubiffs wore ropresented by thoir guar-
dian Ramabai. There is therefore enough
matorial before us to onable ue to holat
thati tho plaintiffs, who are admittedly the
hoirs of Shitabai, wero sued before the
arbitr,ltors &s suoh The.arbitrators woro,
thereforo, acting within bheir powers, ancl
undet' Se. 54 and 5? bheir awards could not
be questioned ia a oivil Courb. I agreo,
thref<lre, with tbs ortlerg mado by my
learned brother.

* tr. I. R 198? Bombay ZBB

RaNcNnren, J.

Gur ushidd,dpp a, Gurub asapp a Bltusa."

Mtr enil olhers - Plaintifis -
Appellants.

Y.

Gurushid,ila;t pa, Clrcna,uir aptqta Chetn.i,
and, others, Defendants - Rospon.
tlents.

Second. A.ppeal No. 492 of L934, Dsoideit
,fn 9th Ootobor 1936, against cleoieion of
.Dist. Jutlge, Dharwar, in Appoal No. 51 of
1933.

. rla) Reprcrentative Suit - Principle under"
lying explainod-Expln. 6 of S. ll ahd R. 8 of
'O. l, Civil P. C., are bascd on thir principle.
.. 'Iho printiplo ailmitteil in all Oourte upoD quos"
tic,ns affsoting tho auitor's pereon ond liierty antt
hir property is that the rights ol no mrn ehall btr
ile,rided in a Court of justico unlosg ho himself is
prosent. Therefore, all persons having an inbor.
esl; in the objeot ol the suit ought to be maclo
partioe, nnd. tho test is the iutolset the persorr
su-:d _or euing has in the speoi0o relief piayed;
but thie general rulo has un exoeption. It-is [ha,t
tho Oourto, to avoirl inconvenienoo ancl to clo
iuotico once for all, allow one or more perso:rs to
rcllroeenti.others ihough abeont, aud th,li is why
tho prinr:riplo of reprosentotion ie acloptocl. Per-
6ouB rna,,j/ be joinetl in a suit eithor on rlcoourrt of

198?

souE tna,j/
eomcthi

!d in & Euit eithor on ilcoourrt of
nal &s for inetanco hs,vinq

,t
eI
iI
,
i',

a.
:

I

v,B.B./A.L. O r cler d,ccor dingl,Il.

somclDrng PorSona,l e,

:it hsr s;id iir i:ougiri,3it hsr sirid ,tr i:ougiri, goods, or iiko offioerg
of .corptiratioo as poss€ssing certain knowl,adge,
or beoauco thoy are iho ownors or guarcliane
of cerb&iu interosts which the euit wilt
*Beot, lSpon the first grouuil the,J muet tx:
ioiuoil irr thoir orvn p€rson. Upon the other
gr'ruotls the prooeedings oau go on lyitb equel
prospect of justioe if the interoets concernod aro
efloctual'ly and virtually proteotecl. llhe absent
p&rtios in euch oa,ses appoar by thoir: repn3sen-
talivo or roproeentativos ; thoir interesl;e &re pro-
ter:tecl or claime eoforcerl. Tho erception ie o,clop-
terl by ttre Courte to avoid inoonvenience, becnuso
il nll pareoaa interested are made pat'tios, thero
wr>uld bo coneiderable delay by obatemont, cb.ango
of interost, oto,, aad juetico will bo hamporod.
Ihore ie nothing contra,ry to theso prinoiple,a in
tho Oivil Prooeiluro Oodo anil Erplu. 6 oi ll. 11
an.cl R. tJ, O. 1 aro basecl on these prinolples.

[P28902;I]240Crl
* (b) Civil P. C. {f908}, S. ll, Expln'. 6 ;

O, f R 8'-Scope of S. ll, Expln.6 -Expln.6
to S. l1l. is not confined to caeet covercd by
O, l, .R. 8, but includee any litigation
in whi<rh partior aro entitled to rcprerent
other interetted perrons.

Ib is poesible for a suit to be a represontltivo
suit within tho meauing of Erpln.6 to 8. 11, Civil,
P. O., although it need not oomo untler O. 1, R. 8
ancl, tborefore, need not bo brought untler tho
provisione of thot orcler. Erpln.6, therefore, is
not confi.nedl to cases oovere,il by O. 1, B. 8, but
woul(l iucludo auy litigation in whioh, rapart
ftom the rule altogether, parties ate entitled to
represen'b interegtetl p€rsons othar tbau theq-
eelves : 9 Mod 928 and A I R 1988 P O 188,
Bal, ' - - -\''.

[P C4o O s]
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(c) Ertoppel - Pcrton in prcviour ruit,
allowing oppo.itG prrty to be rued in repre'
rentalivo capacity and getting decree in hig
favour-Such porron in subocquent euit is
crtopped from contcnding that opporitc parly
in previous ruit war not ruod in reprerenta'
tive capacity,

Whsre s persou in a previous guit allowed the
oppoaite paity to proieed with the suit on tho
{ooting th;t ho wosluiog him (oppoeibe perty) in
a ropreseutetive capaoity and having assunlocl
this positioo took the chanoe of a clcoroo in hie
favour, suoh porson is oetoppod in a subsequent
suib frooo oontending that tho oppoeito parby in
tbo previous euib was not euecl in e, r€proc€ntetivo
oapacity, on the priaoiple of woiver or eleotion or
of conduot; it woultl bo wholly inoquitable to per-
mit him to reeile from the position ho took in the

198? GuaussrpDApPA v. GIIRUSEIDDAPPA. (Rangnokar, J.) Bombay 239'

oarlior suit. [P 242 O 1]

uEr€gistiered assooiation anal, thor:efore, ae"

bhe oarlior suib was not brought agalnst
ths mernbers of the Pinjrapole or under'
'uho provisions of O. 1, R. 8, Civil P, 0.,
a,n.d es hho prosenb euit is a, roprosoot&tiyo.
suit thero is no idontiby of parbies. To
thig ib ie answored thab the earlier suit
a,llo !cs,s B, roprosentative suit within the
meaniug of Expln, 6 of S. 11, Civil P. C.,
arrd thut boing the cags, bhe trar oll reg.
judioatrr, would apply. Thoro is scnoe.
tlispube botween the parties as to the
exaob dosoripbion of tho dofonclants in the
ti;lo of the plaint iu tho oarLior Buit.
Unfortunotoly neithor eide bas pro-
cluoscl tibo original plaint ancl it is not on
reooral, bub the d.ooree in the original euit,
whioh ls available and whioh eets out the.
plaint, desoribeg the defonds,nts as ''fhe,
E ubli Pinjrapole Sametha by its Preeirlont
M.ahadeva Niranjnnappa Sindgi" and
that ig also how tho dofondanbs aro des-
oribed in the title in tbo clooree of the.
E.igh Courb in seoond appeal in the oarlier
suib. llhe appollants' oounsel, thorofore,
serys that the suib was brought againsl; tho
Pinjrapolo by its Presidonb, and as the
Pinjrapolo w&s &n unrogistorod assooia,tio&
the suit wag not proporly oonstituted. On
the other hand. the lsnrned or-''unse[ for
tho ilefenclants says that in the oarlier
prooeotlings the Prosident rvas suecl &s.
roprosontiug the Pinjrapole. Tho Courb
irrtorpreter has translated tlis title of tlro
provious suit $'trich was in Kanaros,l as
iollows : "The Elubli Pinjrapole Sameths,
of this tho Prosidont l{ahadeva Nirarrjan-
appa Sindgi". Tbis, ia my opini,rn, moa,ne
t,tre deflendant in tho suib was the Presi-
dont r:,nd not tho institute, and tho only
question rvould bo whethor ho was suod
in & roprosentative charaotor ancl &s
roprosr:nting the Pinjrapolo anil all ibs
mesrbsrs-

The principlo admittecl in all Courts
upon quostions affeoting the suitor's per.l
son and liberby and his property ig thati
the rigbts of no man shall bo dociriod in ai
Oourt of jusbise unless ho himself is pre.j
sent. Therefore, all persons having anl
interest in the object of tbe suit ough,t tol
be made parties, and the tost is thoj
interost the person sued. or suing has inl
tho speoifio rolief prayorl. But tbis gene-i
r'&l rule has an exoeption. Ib is that thel
Oourbs bo avcicl inccnvenienoe ancl tc doj
justioe onoe for all allow ono or morel
porsons to reprosont othors though allsontl
ancl that is why tbe prinoiplo of repre-li
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8.V, Pal,ehd,r - for Appellants.
A. G. Dcsad - for Respond.ents.

Rangnekar, J.-This is an appeal from
a juclgmsnt of tho Dietriot Juilge of Dhar-
wal:! aflirming a d.ecroe maclo by tho
Sesond Class $uborclinato Juilgo at Eubli
in a guit for roclemptlon of a morbgage
of oertain proporty mentioned iu the
plaint. The suit wss filoal under the prc-
vieions of O. 1, B. 8, Civil P. C. The facte
are not vory olearly stabocl in the judg-
ments, but it is sufroiont to stato that the
plainti$s aro olaiming tbrough tho orvner
of l,he property, ancl the prinoipal aontasb-
ing defendo,nts, who aro stylecl B,s tho
'Elubli Pinjrapolo Samstha,' aro olaiming
as,lonoes of the proporty from tho ropro-
eont&tivos of tho morbgageo of the pro-
porty, who as a rogult o[ certain libigation
hari purohased the property at a Court-
sale and clgimocl to har'€ becomo own€rs
of ib. It was inter alia, ploadeil by thoso
clefonclants that the suit was barred by
res judicata by reason of a ilocroe made
in an earlior suit brought by tho samo
plainbiff againsb them for tbe same reliof
in 1926. That suit was dismigsocl ancl the
deoreo was confirmeil in appeal. There
wes a, seoonil appeal to tbis Oourt, but tho
appeal was hold to hove abated. Thoy
also pleadod that the plaintiffs woro
ostoppoil by their conduct from maintain-
ing tho suit. These ere the only questions
whioh have to be iletermined in this
appoal.

'Ibo plaintiffe oontend that tho bar of
res xud,icata cloeg not arise, as tbo parbios
in tho suit wore not the same in the
earlier suit or olaiming uncler any of the
partioe to the e&rlier suit, and that tho
iclentity of the partios being difforent, tho
earlier clooision is not binding on them.
They sey that the Pinjrapole is sn

tive
ilYll
R.8
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240 Bombay GunussroDAppa v. GunussrDDAppa (Rangnekar, J.) tgg,I
lsentation is ailoptecl. Persons may bo
iioinecl in a suit eithor on aooount of socae-

lbbing porsonal, as for instanoo having
ieither sold or bought goods, or like
loffioers of corporation a,s pos-sossing oortain

lknowlodge, or beoauso they aretbe ownors
lor guardians of certain intorestg whioh
lbhe suib will affeci. Upon tho first srounil
Ithoy srust be joined in their own porson.
lUpon tho other grounds tho prooiedings
loan go with equal prospoot oi justioe if
Itho interestg ooncsrned aro effeotually and
ivirtuallS' protootetl. Iho abeent parties
lin suoh oases &ppeer by their representa.
Itivo or representatises; tbeir interests ars
lproteotetl or olaims enforce<l. A familiar
'instance is that of an oxeoutor or d,ilminig-
trator. The rule, however, is, as observocl
by Sir John Leaoh in 5 Madd 4r at p. 13 :

Where- it ie_ attempted to proccod against two
or three inclivicluals, os repreeenting a numerous
olass, it mugt be'ollegotl that the iuit is brousht
against them io that cbaraoter. " . .

Story on Equity Ploailings put the oaso
with r:egard to tho lattor alasg of oasog in
this way (pp. 118-19) :

Tho seconal closg ol co6oe, oonstituting an
eroeption to tho geaoral rulo, an,i alreatly olluded
to, is, whore thc parties form a voluntary asso-
oiation for publio or privato purposos, ancl- thoso
who sue or deieud, rnay iairiy be preeumed to
reprosont the rights and intereets of t6e whole.

This oxcoption is adoptecl by the Courts
ito avoid inoonvonionoo, because if all per-
lsons interostecl are noado parties, there
jwoulil beooneidorablo clolay by abatoment,
johango of intorest, etc., and juetioo will
lbe harnporedl. trs there, tben, anything
ioontrary to these principles in the Civil
lProoedure Oode. I ttrink not. Erpln. 6
lof S. 11, Civil P. C. is in those terms ;

Whers psrsons litigate bona fid,e in respeot of a
publio rigbt or of a private right chimetl ln oom-'oon tor themeelves and others, ell pereone in-
.terested. iu suoh right shall, for the D-urpsges .;
thia eeotiou, be deemed. to olaim undeitheperaous
eo litigatfug.

The othor rulo, which a,llowg & repre.
ssnt&tiyo suit boing brought against ono
or two p€rsons or more persons es repre.
€€nting s, l0,rg€r boily of persons is oon-
tainod in O. 1, R. 8, Civil P. C.

Vlhere tbere aro numoroug p€rsong havioq the
same intereet in one suit, oEe or more of iuoh
?6rsons may_ with the _permission of the Oourt,
auo or b€ sued, or may clefentl, in suoh suit. ou
behalf of or for the hne0t of all pereong- so
intoreeted. But the 0ourt shall in euof, oase give,
at the plaintiff'B erpouso, uotloe of tho inetitrition
of the suit to all suoh porsons eithor by personal
servioe or. where from the aumbsr of nelsonn or

l. Lanobester v. Thompson, (1820) 6 Modd4:66
E R ?95.

any othor oauge suoh eervioe le not reosonably,
prac ticoble, by publio advertisement ae thJ Gurjiln €&oh oage may direot,

Ia my opinion, theee two rules s,re basedl
upon tho prinoiplos whioh I havo soti
forth tbove, But it is argued on behnlll
gf 't,ho appollants that 0. 1, R.8, ooolrok,
Ex_pln. 6 of S. 11, and, therei*q-tle,
gnly Tay in which the Pinjrapolo coulil
have been eusd in tho earlior euit *arr
undier: O. l, R. I, anil admitteclly that wagnot done. In the first plaoo, thers waer
no_ evidenas boforo ths Courb in tho sarlier
suit;--thero is node on tho rooord beforer
9r€'-60 sbow how me,ny members ther

linjrapolo hacl in 1996. 
- 

Seoondly, O. 1,
R. {l i.s exhaustivo of what it saye,-and it;
is clear from it that it is onfy *heo tU€,
partitls are numorous that a suit can ber
bTought under tho provisions of O. 1, B. g.
Thrt it is possiblo for a suit to bs a,upro.,
eenbabivo suit within the meaning olll
Exlrlrr. 6, albhough it noed. not ooms u"nderi

9. :t' F. 
-8, 

and," therefore, o..a 
"ot, 

-Ur,i

broughb undor tho provisiong of that ordorj
has been held from vory oarliost times irr
tbier oountry, anil I need only rofer to oner
old cago in 2 Mad 398,2 wheie ib was held
thab Expln. 5 of S. 13 of tho old Codo,
corror:ponding to Ezpl,n. 6 of S. 11, Ci-rit,
P. 0,, 1908, was not limitecl to the caser
of a suii under S. 30, whioh now corres.
pontis to O. 1, R. B, of tho prosent Civil
Procedure Code. Explu. 6, thoreforo, isr
nob confi.nod to cases covorod by O. 1,1
R. t!, bub woulil include any titigalion inj
whiotr, apurt from ths rule aftogether,i
parbies aro ontitlecl to reprosent interestodl
persons other than themsolvss. But M.r.l
Palakar relies on 60 I A 2?8,8 where it
wae, helil that, in a represenbative suit
instituted under O. 1, R. 8, Civil P. 0.,
1908, the deoieion iu a former suit doEs
gob opsra,t€ as r6s judlioata by foroe of
g. 11, Expln. 6, unless the former suit was
inetitrrted in oomplianoe with tho above
rule (formsrly 8. B0 of the Code of 18??),
nauroly by pormission of the Court, the
Court giving notioe as therein presoriboil
to all porsons interostoil. If tho euit is
one under O. 1, R. 8, that ie to say, if
parl;ies &re numeroug, th6n, of oourso, the
pro'risions of that rule must be striotly
oonpli€il with, otherwiso Expln.6 of S. tlltll t

2. '[arauakot Narayanau Namburi v. Yarsual,ot
Narayanan Namburi, (1880) 2 Matl 828.

9. lKumaravelu Obettiar v. Rauaswami Ayyar,AIR 19Sg P O 189:l4g 10666:60IA
2?8:66 Mad 667 (P O).
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f,slves; and that is olear from bhs obser.
vabions of their Irordshipg at p. 294. This
is rshat their I-rordsbips say:

Aacl tbe result of the clocisione has shown that
tlre erplanatiou is not oonfined to o&ses ooverail
by' the-rule, but ertends to inolud.e aay litigai,ioa
in whioh, apart fronr the rulo altogether, parties
e,rs eotitted to repteseat intoresteal persoas othel
tban themselves.

Ilut it ig arguocl that in the passage,

whiah I havo quoted, the Privy Couucil
observed thai in suoh oages pa,rties ouEht
to be entitled to reprosent others, and if
& pgrson is not ontitled to represent obhers,
ho oannot guo or bs sued in a reprosonta.
tire oapaoiby. Ebis, of oourse, is a colrsot
proposition. But it is difficult to ses horv
it applies to ths faots of this oago. In
this oaso, in ths oarlior suit, it was'intar
alaa ploacletl thab the suit as framed was
not maintainablo. It ig brus tbab in their
written statemont ths defendants diil not
specify olearly tho grounds ou which tho
conbontion was based, but ib was opoa to
tho plaiutiffs by an application bo oompel
thom to sot out tho grouuds on wbicb this
ploa was baeoal. The plainbiffs howovor
tock no stops in tho matbor. l'ourtoen issues
wera raised in the caso, inoluding tho issuo
that tbe suit was not maintainablo. The
C'lurt went into tho morifs of ths case and
rso,f,rd.eal fioilings on tbe first eix or soeso
of them. No fincling was rsoorded on bhig
pnrtioular issuo as to the maintainabiliby
of the suit, antl ib sesms to me to bo prebty
oloar that tbis, along with somo other
iggu€s, wag abauclonocl by tho parbiee.

Thorefore, the position is thab the issus as

to ths oonstitution of tho suib againsb the
Progidont ae r€prosenting the Pinjrepole
was speoifioally raisod. ancl givou up. Ihe
allandonment of the isgue must mean that
in, auy oaso tho clefentlaut oonceded and
aclmitted that he was sueal in a represen.
tabive oapaoity ancl as representing bhe

Pinjrapole. The plaintiff aoquiesooil in
tiris and elestecl to prooeed with the suib
orr the footing that the Prosidont was
suod in a reprosenbativo oharaoter. Bobh
the partios theroforo prooeoilod upon bhe
footing that it w&s & representative suib.
Ths euit wag ooncluotecl bona fide; bhe
Court wae satiefiecl that tho obher parbies,
who might have boen joineil, wisheal bho

1937 B/31 & 8t
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is dus to inaclvortenco and has oauged no (lourt to decidein the presenosof one,piri;y,
injury. But Erpln. 6 is nob oonfined to tihat is the Presidont. Tho plainti.ff took
euibs uucler O. 1, R.8, bub sxtends to any t;hsohancoof getting a decree in hig flyour
titigation in whioh, apart from the rule rrs did the Pinjrapolo, and the litigation
altogether, perbios &ro ontitled to ropro. lryent on in thros Courts on that iooting,

sent intolesied persons other then thsm. [i is conceded the[ the quegtion that ths

t

re

oIl
I

?ei
3ri
in

.Pinjrapolo wss not sueil properly, or thab
tho President dirl not roprosont it, or tha0
tho euib was not woll constituted, was
rrever rsisod in the three Courts ; e,nd. ou
rheso {acts it is dif8oult to sos why it oan-
not bo held that the Prosident wag enrbitled
tio represent the Pinjrapolo, or bhat bho
Buib was in a ropresentative characlio:r.

N[r. Dosai has vory proporly dre,wa my
atiention to the evidonoo, which shows
bhat so {ar as tho Pinjrapolo ie oon,:ernod,
rho litigation w&s atloptod by the insbitu-
iion, and that the oosts of the litigation
'ivoro defrayed out of ths fuods oll ths
inetitubion. Ib is no &nswor to sny that
t,ho plaintiff was ignorant of the oongtibu-
iion of the Pinjrapole. It was his guib,
r:,nd it was his duty to eoe bhat propsr
parties were before the Court ; otlrorwiso
evon if ho succeodorS, ancl tho suit in fact
'was not a roprosontativo suit, tho deoroe
would not bar the rights of .ths other
rnomberg of the Pinjrapolo. Aparb from
this, tho objeation raisocl can harclly come
,rub of tho mouth of ths plaiutiffs, It ig
urue tbat in the oass of an unregiebered
assooiation tho ordinary rulo ie to suo ths
::nemborg indiviclually, bub I am uua,trlo to
soo why somo of tho mombors, or s/ fow of
tho mombsrs, cannot suo or be gueil for
thomselveg and on bohalf of tho r:thor
mombers. If tho mombors &ro numorous,
thon, of course, tho prooeduro lai.d rlown
in O. 1, R. I musb be followod. But
'ivhothor porsons interesteil aro nunrr3rouil
or not is a question of fact, anil, aB I havs
pointocl oub, in this oase there is no evi-
denoe on this point. Why oannot then
the plainbiffs sue two or three or e!'erl ons
member s,s roprosonting the othors, pro.
videci thig pogition is made perfeotly olear
in the pleadingg ? The whole quesbion is,
whether the Pinjrapole was reprersonteil,
rr,nd eued in a representative oapacity, aud
if two or threo oa,n ropresenb, say, tcrelvo
pecplo, I am unablo to se6 why or prin.
oiplo ono oannot suo or be guetl if the fact
is made suffioienbly oloar. If that is so,
ancl the other oonclitions in Expln. 6i aro
sabisfied, as they atlmitteclly are irr this
oase, it is diffioulb to see why Expln. 6
i.g not applioable, ancl why a deoree in such
a litigatioa oaonot bincl uot onty the
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242 Bombay Ezne SroN & Co. v, Iiarr,as Vrnnrag r08?plai.ntiff but those persons who aro absentbut are helcl by the Court to be ropre.
s.epted by- the person or p€rsons on reoorcl.
Adrnittedly thero was no oa,use of actionin this oase- against the presideot, eroept
e! roprogonting tho pinjrafrole, ne rsisea
tbe defenoe that the suil *r, ooi maio.taiuable, andl that dofonc" ;;;-.iluu-quently abandoned by him. I mav now
i9f_e1 to an English case, Bt i-"L R
299,4 where it was ti.ii "lrt, *-Luru
an uninoorporated chariby is sued, tte
F'roiier praotioo ig io suo a responsiblo
official like the treaeurer or .*."iory
on behalf of tho oharity. In that ou.. uo
objeotion wa,s raised that tho olariiy
whioh was the National Churoh League,
hacl been eued by na,mo, and couisel
suggestoil that thie practice wag 

- 
not

correct in the oaso of nn uninoorporatod
cbarity. Eve, J. intimatod ihat'w[ere
unino,orporatect oharitiur *u..--*.al tn.
propon practice wae to su€ & reeponsible
oftoial, like tho treasurer or seoretl,ry, on
behalt of the oharity. In this connJctionI may also refer to the remarks of Lorcl
lfacnirghten in.(tg0f ) A C 1,5 whicl are
in ttrese words (p. 8) :

Undor the.. oltl practice tho Courb rcquirecl tbe
nrose0{:rr of all pa_rties interoct,ed ir thc iattor li,elit, in order that a final oncl might be mado otthe coutrovorey. But when tho [artios woie so
Dumcrous that you never oould ,cofre at justico'
to uge an. erpression iu ono_of the older 

"'u.*, 
it

everybody interostcd was mado & p&rty, tUo 
-iufe

was not allowecl to gtancl in the tvay. It was
origtnally a rule of onnvonionce: for'the sa,ke ot
couvenionco it was relpred. Given a 

"o**oointerest and a common grievance, u .up.u..ql*iio.
auit wag in order if the _relief sought -wag in itgnaturs beneffeial to all whom tle plaintif pro.
posocl to represent.

Upon the whole therefore I have come
to tbe oonclusion tha,t the lower Courts
were right in holcling that the suit wae
lb.arrecl. by 19s jud,icat,a" But I think
Ith€re ls anobher &Dswer to the plaintiff's
icontention, and that is ostoppel. In my
lopinion, ba1lng allowecl the ilefendant to
jlrooee,l with tbe. euit on the footing that
in€ was 8.ulng brm tn & repr€sentative
loep_aclty, baving 

- 
assumed this position

jand tnken tho chanoe c,f a deorei in his
jfavour in three Courts, olear eetoppol
jarisos againet the plainiiff to prevent 

-him

ll-r.og noy oontending in this euit thet the
irlnlrapolo was not represonted in his ownrearlier suit. Supposing thero had beon a
4JJr-

League, (1916) 3t T L R 299:t1g L T isd.
s. n:4Jo^r-a (Puke of) v. Eilie, (lsol) A 

-C l=ioL J Cb 102:83 ! T 686--1? T I, R 1i9.

decree against the pinjr.apole, coull thoPinjrapole havo disputla' iC- in--orl,,iu,litigation br-oyg-ht tv tU-u, 
"i ,"'*. ,,i'inuothers ? I rhink not. The Joi;;";;;;u,

would havs boon that rhey *rriiitopniO,
'Ilre prinoiple is; /ilee oni ioi"roiii','i,oo,lsl aud,iettdus. "h€ rs not to be lhe,ardwho alleges thiogs oontradiotorv i" l*Ur:ther." In other words, *. froi.aE*,i'io"
i1?Is, a man shall. not be permitteri to"blorv hot aud oolcl', with ,.tJruoiu"i"'iU"
i,am€ tr&nsaotion, or insist, at different
l1*.rl,oo the truth of each of two.".,fii.t.ru6 auega,.tlons, &ccording tc the prompt.
Tgg 9f Fis private ,interesb. Sberrvc,od,o. {. jf (tsgz) 110 Mi;s;;iizs;i[ri":,".a
e,s follows :

Ilaving assuured tbe rolo of toing a proper ,r,nd,rr€ce.ssary party defonclant, having plu"a.ea.to f,ternerits, sbo cannot, aftcr.boing ciei in il.-roit,
l:o 

tt* 
-.!,* 

o 9., f ron t, a n d insi gt" t h a,i-e r;, 
"1. 

oiiua,
l:^.f?!l's _he5 1 .n_a1rr .rtefendanr. 

--booiir'or
J.rorrce,cetrnot bo triflsd with in tlis way-.-Faitioel:.uAa.nt aie not allowedl to &ssume i"ioorGil"upositions in.Court, io play t"rt ,"a toi",;;ffi;f,ot anil ,:old. I{aving e.tgclod i;aa6;;;,ri;,course of-action. they -witt ue cou6q;d-ti'-i[irtcouree which thoy adlpt.

The plaintiff rnusb be taken to have
r0prrsg6o6u6 to the Court in the 

-uu.iiu,
suih thr t ihe p:esiCeat .,r:r,s 

-lu"i"io' 
*ropresentative capaciiy, that tne suit 

-.,n,"g

vrelt consrirured, and i;;iGd- 
"i 

"_iil*.a
Ene Uourf to trv the suit in a wrong ,rrr,y,
ancl no.w be *'ants t" s;1.";op". it.-ii_
yru.gt !e i;aken in tho- earlior .oit to ir*",insisted upon tho presidontirei"g",*,i" i,a ropresentativo canaoity. In m-y opiirioo,.there oan be no etionger oaso of an abso-lute- waiver or oleotio"n ;;-J 

"lrr".,.tlondering it wholly inequitablo-il -n".,it
qrm now to rosile lrom the positiorr hethon adopted. In the ,.rol[,'iU*Jif,,u,
the appeal must be aisoissed;tbh;tJ.

B.D./D.s. Appeal disntissed.

i

t
I
J

i

fi. Eeusieok v. Oook, (1802) U0 Ui.ro*i ffli

A. I. R. i9B? Bornbay D4Z
llutulroxr, C. J.

Etzra Sicn & Co. - Applicant.
v.

Eail,as Viraiak - Opposite party.

, Qi{l Rovn. No. i0 of 1936, Decided onlllth November 1986, againsi .l;i;l;; LCivil Suit No. 235?8 ot fgge.
Ljmjt{r"ol Act (1908), S. t3_Extenrion ,ofperiod-Plaintiff nugl

w,,e obei,,i i;;;b;trfili"r,llil *!""i,?*
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52. In the result of tire detailed discus-
sion aforesaid, we maintain the judgment
of the High Court rvith the clariflcation and
observatrons made above, This is further
clarified 1-hat the legal position explainecl b1,

us in this judgment would have application
to pendirrg and future proceedings but not
to crcceerdings under the relevant chapter
of :lie Ar:t which have alreadv been con-
ch,rded,

53. Consequentiy, the appeals laii ancl

are dismissed. We leave the parties to bear
their ou'n. costs,

Appeals dismissed,

AIR 2OO3 SUPREME COURT 4295
(From : Madras)

SIIr:VARA,J V, PATIL AND D, M,

DHARMADHIKARI, J.I.

Cir,'il,Appeal No. 8720 of 1997, D l- 26-9-
20(r3,

I(, Ethirajan (Dead) b), L.Rs., Appellzrnt
v, Lal<shnri and otirers. Respondents.

(A) Civil P. C. (5 of 1908), O,20, R. 18
and S. 1I - Suit for partition - Claim
for ownership and right of partition based
not only on joint patta granted by Settle-
ment Authorities but also on judgments
rendered between same parties in previ-
ous suit for eviction against present plain-
tiff which was dismissed and claim of
present plaintiff to remain in possession
had been crystallised - Suit for partition
entitled to be decreed.

S. A. No. 649 of 1.987, D/- L1'7-1996
(Mad), Reversed

T. N. Estates (Abolition and Conversion
into Ryotwari) Act (26 of 1948), S. 18(4),

It is tnre that joint patta granted by Set-
tlement Ar-rthorities itr proceedings unde: tl-ie
Act of 1948 ca'nnot itself be a source of title
to claim owirership and ri$irt of partition,
horvever. u'here in a suit for partition the
plaintiff's claim for partition was not basecl
0nJoint pa.tta alone but juclgnteltts rcnderecl
betrveen same parties in the previous sttit
and appeal, have also been rdlied rvherein
the clairn of the present plaintiff to remait-t
in possession of the suit property r,vitirout
Rnv irtprf'erence l-rv rlefendantq lraci beettUITJ IIILL.I IVI VI'LV

crystallised by' decree of dismissal of sr-rit

for eviction agilinst him ancl it could not be

K. Ethirajarr Lakshrni 4295

saicl that il'r th,: earlier suit, co-o'uvnership
to the suit properl'fv 1ir2c not clairned by plain-
tiff ir-rasntuch as the lrial Court dismissercl
that suit ,tn lhe rtroLlltd tliat the c:erse of rrrarrlIir ((r r L

of leave and licence sel up bv presenl clc-
lenclant rvas n:t provecl ancl 1he present
nlaintifl lle np irr no.sst'ssion since 1940 orr-.,.,^.5

u'ards has perfec:ted his title l:v adverrsc ltos-
session an,l th,: appellate Ccltrrl rregarivt,cl
the piea oJ adverse possession set r-rp bi'
nrcqpllt r.llirrtifl'lrrrt hv rr'lr'irrrt nn thp irrirrt
Pr LJLITL FlcrrrrLlrl r/LlL r/,\ lLr.\ rrlK \.rll tllL 

-l 
L/lltt

patta canre to t:re conclusion that the ltar-
ties r,vere cr)-owr-]ers and treld that betw'een
co-owners, plea of adverse possession can-
not be acr:epted and the decree of dismlssal
of tl-re sr-rit for r:rrriction of present plaintil'f
granted bv lhe trial Cor-rrl wils upheld llv
the appelLate Cc,urt on the ground tiiat ltlcir
of grar-rt o[]rcence bv present del'enclanr lvus
not proved and the parties were co-ou'tlel's
undir the joint patta in their lavour anci tl-rtrs
the dispL,te o1' title to tlie srrit llropet'tit's
lletr','een t.ire parLies wils an issue clircr'(l-t'
and subslantialhr involve d in tirc earlier sr.rit

and 0n the :rinc'i1rle ol res juclicata dr:lbrrcl-
ant rvoulcl ire estoppcd in thc present suit
h'orn qnes'tirninq the clairl o1' co-or',,r'tcrsltilr
urSed }11' plaintil'1'.

S. A, lJo,64l ol 1987. D/- 11-7-19!)6
liVlacl). Re"erseci.

(l'uras 16. l9)
(B) Civil P. C. (5 of 1908), S. rr - Res

judicata .- Suit for partition - Issue di-
rectly inl'olved in earlier suit for eviction
filed against present plaintiff was claim
of exclus;ive ownership of plaintiff to
whole prrrperty left behind by deceased
although eviction was sought by defend-
ant from a particular portion of land on
which he had built hut for residence -- It
cannot b,e held that judgment in earlier
suit can tre held to operate as res judicata
between parties, only in respect of por-
tion of the'suit property which alone was
subject-ntatter of dispute in earlier suit

- Princitrrle of res judicata under S. 11 -
Is attract'ed where issues directly and sub-
stantially' involved between same parties
in the previous and subsequent suit are
same - may be - in previous suit only
part of prrrperty was involved when in sub-
sequent suit, whole property is subject-
matter.

(Paras 18, 20)

:
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li: irlrrnrclta i'irrrcker v. Ii. Eh-rnraiai Naicher,
,\lli l!,)flii :'iCl l6l3 : 1995 AIR SC\\'2536 :

{1f }!iil ;l !,0c 156 t2. 11
f'i1,ut' rrl 'l'irrrril Nadu v, I{amaiinqa Sarnigal

\l,rciiuu,,\l11 1986 SC 794', 1985 Suppl (1)

s('lr 6il I2. I+
l(. llitnr [(iunaritnd B. Sricltrar, Advocates,

Ior' ;\1;ltclliutt.: S. Siva$nL.rrantaniitrn, Sr, Ad-
vr)('irtr', Il, Nedr-rrnur"arr ilnd Benc ISenugar,
r\rlloclrte s u'rth hirn. lbr llesprtndenls.

DHARMADHIKARI, J. :- IJ1, juCgnrenr
rlltt'cl 1l-7-1996 passed in Secoud Appeai
,rlri il-11) o1'1987, thc High Court o1'\ladras
lllii rc\:c.l'sec1 tire concLlrrent i'iitdir-rgs re-
r',rtrlt.r j rn tlre .jrrdgnrt:rrLs ol' the Courts be-
Iou'rrrci riisrrrissecl tirr: srrit preferrecl bt'de -

t',', r:.e tl-lrirriniill, l(, ti)thirajan (norv repre-
:ir'1i1,-.,1 in rhis irllpcal ltf' the appellar-rts as
J iis lcqal rc1;r'escnl:',Li','r:s) for partition 0f the
r.r, ril ,; r'o ltt,r'tv t'ollSi:iting oi'a house and land
irl)l)ui'tt,rlu)r 1ct it described as T. S, No, 7l/
il ,irt,ir 11.0536 glounds in village-
r\\'lnilvrtl'i.rrir.'l'aluk-Madras extended area,
I )i: l nr'l- \,1arlras ('famil Nach_r).

2. Il is lt()l in disprrte betu'ecn the par-
lir'., tlurl tlrc suit ltrolterlies u'ere otvned bv
\\'t(,ir\\' (ilrngaLumal. l)ei:eiised K. Ethirajan
(tIir rrrigirrlrl ltlaintil! lvas Gangntnnral's sis-
ilr r sotr lnrl q,as aliou,ed to occLlp\r a por-
li ,rr t)l {ltc srrit properties since before com-
irrq rrrto lirrcc r"rl 'l'he ('fanril Naclu) Estates
{,\l roliti()ll ll)cl Converslon into Ryotlvari) Act,
11) l,"i (lrt,r't:in;riter ref'erred to as an Act of
i 1).{,3),

3. 'l'ht' rviclor,v-Caugammal died in the
yt';u' l9ll9. 'fhe deceased-M. Gurunathan,
llrt' ori{inal clc[endant (r'epresented in this
ir1r1.rt'll lti' his legal representetlives as re-
slror)clt'ltts) claimcd right to the suit proper-
lics lt.\, inhcritance claiming relationship
\\'tllr Gilltqantinal as son of her lrusband's
irr r,1l1sy'. Clainring title to the suit properties

S, ,rrliclirance. he hacl filed a suit O,S, Xo,*:ir),rl I 9{8 (rlcciclecl on 27 -6-1g4g) againsr
.! - llrt':tr'1t-l.rrr)thers of Gerngamrnal describinga -* rlrt' litltrr ir.s in r.rnlawluf possession of th6

suit 1ri'ollcrttr. He obtained a decree of pos-
scssiorl a{ainst tirc step-brothers of
(liu ngirnutral in the said suit, The deceased-
rl'l(lnlrl ltlainr.il'l'I(. Ethirajan, who 'uvas sis-
t('l"r-i son o1'Gangarnmal and irr occupation

i2'.i6 s,C,

Cases Refen'ed: Chronological Paras

I lolrr' I)lunlir.tions Ltcl. r,. 'falrrl< Land lJoarrd,
l't'r'r'nrir(k t1999) 5 SCtl 590 : 11998) 7 JT
{:;( ) .10-i t 1, 16

K. Iitlriraian r'. I al;shrrri'!*'^ '' "*' A. I. R.

ot thc porLion o1-rhe sr-rii propertl' tnzas not a
part)' to the said sui1. O,S, No, 5i30 of lt)48
rvhicir was clecreed on 27-6- 1949.

,+. It rs also not in dispr-rte titat in pro-
cee d.rrgs tal{en in accordance u'rth Section
18t41 of the Ac1 of I 948, the Diler:tor of Set-
tlerttr:rtL r''::cogniSed the joint or.i'rrership itnd
nnciqr.'qqiI)tr n{'rlr-'n,.eqpri-r'rlninfifl X FrIlirnion
PVa'Jr-JJlUll \Jr LILL.UqJLLT lJrrrrtrLrtr tr. LLlirr (Lld,Il

an<l clece:rsed-clefe;'rdant VI. Gr,rruna[han 0n
Lhe -crrit I)roperl)r ancl granled ar joir-il. patta
(rnitrireci iis IDx, A-7 in this sr-rit) in their la-
vor.rr, 'fl-ris order oi Director, ScttlemenL un-
tle r l.re I)r'cvisious ol'Se ction,l B(4) read rr'ith
Sec:ti:r'r 5 2) oi lhe Act oi' 1948 gra,ntinq joint
prllri to ire parties was passecl on 2B-8-
19;'C. 'l'h:: grant of ti-ie said joinl palla to
the crtntestinq panies \vas Lrpheld by all the
hlqhtr arrthorit.ies t.r.nder tire Act of l.c)+8.

Tht: r laiu. o1'de ceasecl-del'enciant lbr recog-
nltion ol'lris exciusive right to the sr-rir prop-
ertieii, br:ing ncarest heir of Gan$amnral,"vas
rejecteri lri nlt Lhe auLhorilies concerned
lunrler thr: Act o1'1948. It is on the basis of
thi:; joint ltatta (niarked in the suit as Ex,-
A7) tilal r.hc sr-ril ior partition filed by rhe
nlainrill'r'",as decreed bv the trial Colrrt as
rvell irs b1 Lite lrirst Appellate Cor:rt,

!i. The trial Court and the first appcllate
r'-n' 

' 
r' i 11 . ;r.,r h ii",r deCf ee Of Uaf l it iOf f in l'a-vv({r _ rrr \r uttLIrIb lr!!r v! vt Hc(r LlLl\

vour oI tlic 1;laintilf. apart lj'onr relving on
the jr,inl llalta (Ex,:\-7), reliecl orL the judg-
ment; nassed in lire nreviorrs litic'ariorr ri'ith'r"""-""
reg;,rrC t-o ihe suit properlies bett'een cie-

cease'd-pl;rintiff (K. Ethirajan) nnd the de-
ceascc[-dc{'endant (NI, Gurunaihan). The
decet.rsed-defenclant (M, Gurunartl-ran) had
filed r.)riginai suir No, 9003 0i 1973 againsr
deceatsecl-K, Ethiralan, seeking his eviction
anc clelivcry of possession of a portion of
suil. lancl o1'the dimension 37' x 20' rvith a
superstructure thereon used for residence.
Deceirsecl-K. Eithirajan as defenc.ant in the
sai(1 ,larlier sr-rit resisted his eviction ol'r
grourids inLer alia that he is ir-r prossession
of the clispuled land ancl the superstructure,
beirrg ttre aclopted son of Gangammal and
had l-rec'n qranted a joiirt patta in rhe pro-
ceerlirr{s r',ihich conciudedln his favour un-
der tlre.Act of 1943.

6. 'fhe earlier Ori{inal Suit Nrt. 9003 of
I973 seeking eviction of deceaseC-plaintiff

ffi, ? Jl il; ij\: 
).T 

l',1 ;T;,fl T f,',:?,,ili'" ft:'
Citl, Clivil Clourt, N{adras by judgnrent dated
6-10- 1976, a copy of which has been pro-
dr-rc,:c ancl rnarked in the proceedings of the

tr
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2003 k'L'tlri'...in-,, T^ir\. LrillraJan \. Lai(snllll s,c. "r2!)/

trial Court in the present suit as tix,A-22.
'fhe trial Court in the said suit helcl that the
deceased-K, Ethirajan cannot be helcl t.o be
in possession of the suit property as a ntere
licensee of the deceased-M, Gurunathan. i{e
was heid to be in possession of the sr-rit prolt-
ert\/ as o\\'ner since I940 as evidenced ltv
various docurnents of possession lllecl bv
hinr and the jclint patta granted b1,' the aLi-
thorities under the Act o1' Ig4B. ;l'he trial
Cor-rrt also held that deceased-K. Ethlrajan
having renrained in continuoLls llossessior-r
of the sull property as owlter haci perl'ected
his title bv remainin$ in adverse possession
for more tl-ran the statutory period ol 12
J'earsr.

7. Aggrieved by the dismissarl cf his suit
for er,'iction. deceaseci-M, Gurunatl-ran filecl
Appeal Suit No. 389 of Ig77 to the princjpai
Juclge of City Civil Court, The said appbal
',vas illso dismissed by jtrdgment clatecl 24-
4- 1979, The judgment of the appellate Cor_rrt
in Appeal Suit No. 389 of ig77 deciclecl on
24-4-1979 has been exhibited in the present
suit zurd ntarkecl as Ex. A-23. The appellare
Cor-rrt by its judgment rejected the plea o[
clecearsed-NI, Gurunathan that deceased-i(.
Elhirajan rvas his licensee ancl helci that K,
I,'il.;*^i.\6,r,^^ i*i:LurraJan was rn possession since rttuch
prior to the grant of the alleged licence or
permission to him. it rvas also held Lhat
grant o{' joint patta under the proceeclings
of the Act of 1948 in favour of deceasecl-i{,
Ethirajan belies the case of deceasecl-N1,
Gurunathan of grant of'any leave or licence
to him 1or conslructing a hut for his resi-
dence' on rhe suit pro[ert]-, The appellare
Clourt did not consider it necessary i0 g0
into the plea of adverse possessior-t r.t r-ip
bir I{. Ethirajan in view of 'the findlngs iii
favour of Ceceased-K, Ethiraian on other
issues arising l}om grant of joint ltatta 1o

tne. contesting parties in the procecclings
uncier tire Act of 1948, The plezr basecl on
adverse pcssession set up bi K. Ethirigan
was, however, negatived on tl-re ground titat
if he was basing 6is claim of owiership nnci
possession ou tl-re basis ofjoint patta (Ex.l\-
7,1. the cluestion of adversepossbssion inter
se between co-owners could not arisc, The
litigation initiated bt, cleceased-M,
Curunathan against cleceised-K. Ethirajan
challenging the latter's right anci title to re-
rnain in possession of the suit property came
tc, an end rvith the jr_rdgrnent of il-re trppel-
late Court dated 24-4-tg7g passed in Ap-

peal Suit \0, 3Bg ol' lgT'/. i)eccust,rl_i{
Gur-rrrathal-i \\'ho hacl lost his strit rlici rtrrr
carr-,r Lhe n,attc:r'ltrthcr irr irppeal ttt tltc, I Irrilr
Cor-r.:t,

8, It is on the lt:rsis ol' lhe .jrrclgnrcrrr ,rl
the trial CoLrrt irr prerrior-rs liligaiioir l;t,tri,t,t,r r

llre parties in Original Strit No. 9003 oj' llli..j
clatel 6- 1C-lg7B (Ex.i\,22) ancl tltt, rrunr,l
l:rte ul{rnrltt in lhat srril clatcc,l 24--l iir,l,
(Ext..t-23) r,ouplecl ririth.ioint perttir [1,x.,\ 7)
the triitl Ccurt and the Ill.sl atrpelliltt,('orrr.r
in tl.e pre-.ent sLrit, gr.antccl 

-ti 
ltrclinrirrirrr

decrt:e of partition of the srrit piope r.tit,s iir
fAvour of clr,:ceaseci-plaiirLifl It. titlrrr-a1rrrr.

9, In tirc Second A1:pcal No. 64{) ol llJE7
prefr:rrec1 bv the Llls ol'clecerasc,cl-Xi.
Gurunathan. tlie Hiqh Cotrr-t has trpsct tlrr,
conclrrent findirres ancl .judgltents rtl llre
turo 0ourts belorv ancl disnrisscd thc srrit ol
partilic,n filr:d bv deceased K, Ethira.jrrrr,

lCt. 1'he High Court lreld titat tht toiirr
patter (Ex,-A7) caiutot bc trcatecl ro ilt:rr j,,rrrr
dertion to clair-n joirrt ourncrshill Lo llrl srrit
propt:r'.ies. It helcl that clchors l)et1lr (l:r.r\_
7), dr:cr:arserl-plain1il'f K, Llthir-itjiln u.irs rt.
quired to pl'ove that ht: !s co-ori'r.rr:r ol tlrc
slltt I)r.)penv in cluestion. Accorcliirs lri 1lrr,
tligir Cllrt even olt t.h(' ltasis ol' thc irrciq ,

nents in previclrrs litiqation 1,.'etu'et,rr t:Irt,
partic:s the ltlaintiff is not cnlitlc'rl to :i1,,,1, ,,

decree tf pairtition t-rs in previorrs litiqirr irrrr
he jratd basecl lris casc nrr:rt:lv olt .r(lr r.r.st,

itossession ,tncl ltcver s(rl ul) n r,ir:rt' (rl lr
ownership, In the oltinion o['thc iligtt {'(/nl.r.
sitrce tlre pl:a ol' co-owrrershil_r \\rlls n(rt s(,1

up in tI-Le prt:r'ior"rs suit ltctrvecn thr: itirrtics
(that is Orig;inal SLriL \0. 9003 of' lt)7il), il
bars -h: prrlSellt sr_rit o1'1;artilion lllt'tl ltv
cleceasecl K. Ethirajan oit titc ltasis rrl' joinr
ou'nelsltip ol lhe srrit propcr.lics.'l'l.rt, trlirr-r,
said lerrsonin{ of tlte tJigh Ctorir-t on t\\.(i
separiilac issrr es recorclecl setparat cllt' ( I t'st'r1,t,s
repror|-rctioir lo appreciittc Ilre r.ival (,ontclt.
tions raised bv the leamed corrnsr'l lor. tlit'
parties rn thrs appeal :-

"lt .s settlccl lau' tlrat co-orvnr:r.slri1r crrn
llot.b(t ctreatr3d bf, a.jtrclglrenl 9r'r)1 pr.,it,r.
uncler an el-iactment, -i'he plaintil'l's rrirnrt
$'aS etlSr, entereCl irr tli;it l'c{istcr 611\, \,,.ll3ll
he u'a,s lbtrn,:l to be in possession ol';r I),)1.
tion ol the pr oltert),. A l:crson in ltclss(,ssiolj
need no.t be er co-cllvner, Ijoth thc Ltotrr.t's
below failed :o ltotc that cven irr lix,r\-7 rlrr
clairl rlf or',rnr.:rship u':rs rrot cleciclccl ilrcl ilrt
perrtie:; r,,rere clirerrtccl to settle their r.lisrrrrtt

Sr*
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"+29ii s.c. K, Iithirajan rr, Lakslimi A, I. R.

tlrrorr,{h Civil Cour.l. Dehcrrs Dx,A-7, rhere
is no cviclcnce to pro\re the cl:rini aurv ri,rht
urrcler Gangammai, all his case ol co-ov,in-
crshilt rvill liave to go.

'l'hc learnecl corrrrst:l 1br the ultltellant also
lrrorrght. Lo nry nolice lhe :jtarellle)lt ut llara
!J ot'Liie.jr-rdgnrenL, in the aplteal l)lecl against
OS No. 9003 o1'1g7ll. That is Ex.A-23, tn
tl.r;rt .jriclgrlent, rvc f incl that the present
lrl.riritjl'l' rvantecl e.\r:lrrsive tiLl(. ovilr the en_
lile llr,,i {rounds :rriri }rc never acirnittecl that
tlre llrst clel'encianl is a co-ou,ner along u,itl.t
lriru, It is lvorlh'"vhile to tal(e ltote of Eis, A_
22 ancl A-23 jtrdguter"lts, Dx,A-22 is rite jr_rclg_

rr:crrt irr OS No, 9003 ol' 1g73, ii,hici.r ri,as-a
srrit lbr ejectment. Tire ltlaintiff clainted thar
;rs tr{ar,irrst ciecearsed-defenc.iant, he iras per_
lr'r'tccl tille, In Lhat carse tire plaintil'f n'er"er
,illcgccl Lhat deceasccl-clel'endant. is a co_
r\\,ncl', I'lt: sur:r:etcdccl in his ctontention that

Irt: hus ltcr.li:cLed t.iile. I1'the present conten_
Irr n 0l (.0-o\d'nershrlt ri'as 1,irt in thal case,
rlrt' r'csrrlt rniglrt irave lteen clill'cr.ent. Accord:
ill*_lL[
rilrtrlus not prrt_lbrlr,larcl in thc car.lier.sr_riti
t.r-1r I t'n1'cd bJ&.A,?@
l,rt tlrc ltrcsent suit. I hctld that tlie nlaintift'
Ir;is nriserably lailed to prove co-o\\,nership
irr;ci ltis right Lo geL l)artiLion in tire plairir
itcnr 'l'lrc Court's belorv have not properii,
rrrrrk:rsLoocl thc legai issue involve'd in tfrl
srrit anC they have contrnittecl grave illegal_
itr, in passing a preiinritrarl decree,"

(Entpirrrsis aclclecl lbr pbinred attention)
ll. Lezrrned counsei appearing for the

l.lts of rleceased-K, Etliirajzrn in rhG appeai
contends {.hat tl.re .joint patta (Ox,.f _Z)

16\llt'iutted in 1;roceeciir-rgs under tire Act of l94B

"o^# l:lllrivecl, 
by the jr,rclgnrcnrs (Exs,A-22 ancl A_' e z.Ji llt ll)e pr.e\/ior,rs lit.igation between the

, ". I)iu'tics cor-rclrrsi'u,ely cstarblish t.he co_o\vlt_
cr':lrip ol'plainLilf-l{, Etirirajan to the sr_rit

ltroperties and the High Cotrrt in Second
Altlteal clearllr contmiLted an error of larv ancj
jrrrisdiction in interlering rvith the concur_
rcrrt finding ol' Lhe trvo Courts belorv. It is
lirrthe.r ,toltterrded t.hat the jr,rcigrlents in the
llrn'ior-rs iitigation bet,,veen tl-re partles evi_
cie nced by Exs,A-22 ernclA-23 opera[e as res
juclicata against tlie del'endant, Reliance is
ltiirc.ed 0n para 26 in the case of Hope pjan_
tiltions Ltcl, rr, Taluk Land 13oarcl, peermacle
ancl anorher (1999 (5) SCC b90).

12, In reply, learnecl counsel appearing

lArR reffil
lar' -.,. I

l)1. /v4 |

lATp roaql

lsc l6l3 : 
I

| 1995 ArRl

lscw zs3ol

13. After considering the rival c:onren-
ticns advanced by the counsel lbr tne par_
ties anci on perusal of the record,lf thj.s case,
u'e llnd that there was no iustification for
tlrr' i-lirllr (anrrrt inLrr,- lrrsrr \,vr.rr L rrr S€COId appeal tO fgvgfsg
thr: concr-rrrent findings and juCgments of
tirc t\\ro Clourts belorv,

for t.hc LRs of deceasecl-N{,
C.urtrnathan as respondent"s
nrade strenuous effort to support
tire jr-rclgmenr of rhe High Courr,
II rvas contended that grant of
,jclnt palta (Ex,A-7) under the Ar:t
o. 1918 is r-rot conclusive on the
Questiorr of tille and it is only Qiyll
Court wnich cor-ild take a final de-
cision on the question of title and
claim of' ccl-oivnership bv the
pJai:nti1'1, It is submitteU thit tfr.
piltl.a proceedings under the Act
ol 1948 are lbr the limired pur-
pr)sc' ol |eco$nisin$ possession Of
the parrties in actual occupatiorr
cc,DSe QLlcnl to the abolition of 'es-
Lates' arrc.l for realising the lanrl
revenLle, Strong reliance is placed
orr the dr:cisions oi this Court in
the :ases of State oiTamii Nadr.r
etc, v, Ilamalinga Samigal
M,rclan ctc, (1985 Suppl (t) SCR
63;) and I1, Manicka Naicker v.
E Fllurn;rlai Naicker (199b (a)
sCC 156),

L4, As held by this Court in
thrs 11i's clecisions in cases ol-
Ramalinga Sarnigal Madam and
R, Nlanicka Naicker (supra), or-
ders or clecisions of the Settle-
ment Officers granting patta un-
cler the Act of Ig48 are not con-
clusive wrth regard to the dispute
of tirle ltctween parties to the
lancls in r uestion ind Civil CourL
alone is cornpetent to decide the
qur:slion of title. In the present
case, the question of title to the
suit properties, particularly on
tire plea o1'ciaim of ownership bv
deceased-K. Ethiraian, directlv
ancl subsrantially aiose between
tne same parties in earlier Origi-
nal Suit No, 9003 of i973 aid
tlre Appeal Suit No, 3Bg of Lg77
aris;ing therefrom, In the afore-
saicl previous litigation deceased
NI, Gurr-rnathan sought eviction

AIR I986
sc 794

AIR I995
SC 1613 :

1995 AIR
sc,,v 2536
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of cleceased-K. Ethirajan ciaiming exclusive nteut ltzrsecl on the principle
title to the suit properties eurcl r:sioppr:l :_

15. Deceased-K. Ethiraian as defenclant
to the previous suit resisted lt both on the
ground of adverse possession as u,ell as or-r
the aileged co-ownership of the parties rec-
ognised bv grant of'joint patta (Ex"A7).

16. We have perused the contents of the
t',vo judgments ir-r Civil Suit No. g0O3 ol'1g73
(Ex.A-22) and appellate judgment clatecl 24-
1-11979 (Ext.A.23). We lind that rhe l-{istr
Clourr- has clearly erred in observing in t[e
inpuqned jr,rdgment that in the earlier- suir,
c0-o\\rnership to the suit property rvas not
clairned bv deceersed-plaintiff (K, Ethiraianj.
In the paper book containing aciclitibnal
clocuments, copies of the jr_rdgments ol'
Exs l\-22 and A-23 have been placecl be-
fore us, The trial 'Court 

dismissed lhe sr,rit
of deceased-respondent (M, Gurunathar.i) on
the grotrnd that the case of grant of leave
and iicence set up by him was not proved
and the defendant being in possession since
194tJ onrvards hils perfected his title ltv ac]-
verse possession, The appellate Court nega-
tived the plea of adverse possessior-t set irp
bv Ethirajan as clefendant but bv relying on
the.joint patta (marked as Ex.8-6 in that
suit) r:arne to the conclusion that the par-
ties'were co-owners. It was held that betrveen
co-owners, plea of adverse possesslon can-
not accepted. The decree of dismissal ol thc
suit frtr eviction of deceased-K, Elhirajan
granted by the t.rial Court was upheld bv
the appellate Court on the grouncl that plea
of grant of licence by deceased M.
Gurunathzin was not proved and the par-
ties were co-owners under the joint patta in
their favour. The appellate judgrnent uphold-
ing the dismissal of the suit on the {indiug
of co-ownership of the parties was not chai-
Ienged by any further apireal. The saicl.juclg-
ment has thus attained finallty. lhe learned
counsei appearitrg lbr the responclents is
righl in his submission that the dispute of
title to the suit properties betrveen the par-
ties rvas an issue directly and substantiallr,
involved in tire eariier suit and on the prin-
ciple c,f res judicata, in the present suil cle-
fendant-M. Gurunathan or his L,lls. are
estoopecl lrom qr,restioning the ciairn of co-
ownership urged by deceased-K. Ethirajan
and his L.Rs. The follo'uving observartions at
ipara 26 in the car;e of l{ope Piantations Lld,

pral reliecl upon by the counsel appeirr-
for the appeliilnt fully support his argu-

S.C. /1-2SXI

of res jr:clicalir

"23,lt is setlied law that the prirrciplcs ol
estoppei and res jLrdicata are basecl on lrrrlr.
lic polio'and justice, Doctrine of res iucli,:atir
is olien treated as a branch ol' the larv ol
estoppel tirrtsg6 these two cloctrines clil'krr.
1n s0me essentjal particulat-s. Rtrle ol'rcs
judicata prevents the parties to a juclicial
deter:rjnatir:ln frorn litigating the same ques_
tiol-i cvctr again eveit tirough the cleterurjnii_
tion rnav even be demonstratedlv wrol-lg.
\\rhen the proceedings harre attainr:ci final
ity, pilrries are bound by 111s judgrLer-rt i,rrtrl
are estopped from qtrestionin{ it, Thev can-
not lir-igate agairl on the same causic ol'ar,
tion nor can they litigate any issuc u,hit,lr
\vas necessary for decision in the earlier liti
$atiorr, These tu'o aspects are "cause o1'ar,-
tion estoppel" and "issrre estoppel", Thesc,
triro terms are of comluon law ori$in, Aqain,
once on issrre has been linally deternrinecl.
parties (:?l-lrlrlt subsequently in the sernte ,.;rrrl
4dvance arguments or aclduce further evi.
clence directed to shorving that the issue \,t'els
rvrongli' detr,rnrineci. Thiir only rerncrh' rs
to aptr)roach the higher Forum if ar,'ailaill,'.
Ti-ie dt,.tcrmination of the issue between tlrt'
partie; gives rise to as noted above, an is-
sue estoppel. It operates in any subrieqllrltL
proceedrngs in the same suit in wfricl-r ,.lrc
issue had been deterrnincel, lt also opt:ratcs
in subsequent suits between the same par-
ties in ri'hich the same issue arises "

17, Leanred Counsel appearing lor rhe:

respondents in his repll' to the plea baseci
on res judicater and estoppel contencled tiral
il'at al] tlie.judgmerrts in the carlier" srrits
(Exts. A-22 and A-23) can bb helci to op,er-
arte as res judicata berween the parties it
rvould be operative onh' in respect o[ a ltor-
tion ol the srrit property rncasuring ii7' x i20
rvith supersrructure thereon which alcric
u'as tlre sLtl,jc.ct-matter of clispute in the
earlier suit.

18. 'l'he al:orre contention adverncecl ir.r

repiv of the learned Counsel appear in( lirr'
the respondents, cannot be accepted. In tht'
earlier suit, deceased-M. Cunrnatlizrn
soughl cvictron of deceased-K, Etlrrrajiin
front a portion of the suit propert), b)'clainr-
ing exciLrsive title to tire lvhole ;lropr:rtr' ^n-
voh'ed ln the present suit. The case o1'clc-
ceased-K. Ethirajan in t.hat suit was; ol'acl
verse ilossession ancl alternatively cto-o\\'lt.
ership on the basis of joint pat.ta (trx, A-7)

Fil
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"!

i.ookirrQ lit rhe pleaclings ol tire pafties inrllll sllit fcopies ol'which are ltlaced be{bre
us ut irricliiional ltirper-booh), t.he flrourrd
tttqt'cl lt_v tl'rc resppnclent that irr ilte-earlier
Iilrgittion, clainr of exclusive orvnership set
ulr llv clcct--r,tsccl-M, Clrrunatltan \\.Lis re_
\rt'i('ted itrrly to a ltort.iorl of the rvhole DroD-
cr't'r' irn'oh,erl in Lhis suit, cioes riol ann,:i.
rrr t'r'p1rrblc. On rhe basis olplelrding, bi14.
r'rri'lier suit, rve lind that thc issuc clirectlr,
rnvolvccl urrts; claim ol' exclLrsive or,,.nershin
Lrl tlecr..asctd-M. Gunrnath;li trt tirc.: u,holr:
1rl.0ltr;r'11' Iel'L br:hincl by clcce;ir;e d_
( i,tnqilnutral alrhor_rgh evjcticjn uras soutiht
,rl llrc tlt:lcn<lant fionr a parlicLllar portion
u! lirc litricl on which he haii lturilt a hul fbr
rr'sirlt,llcc, 'l'he sliit was rcsisterl ltr. cle_
r t ,rs('tl It. Ethirqan clalming ach,r-:rse pr,s_
',r':;st(,l t .rrtcl arlternat.ively as co-o\\,1-le:r. oti tlte
ir, sis ol'.joint patta (Ex. A-71,

19. lt is tnre lhat joinr ltaita (ll.r, A_7)
lr uitt)(l ltv SeLtlenrent Aulfrorities; in prc_
t t't'rlin11s rinclcr lhe Act of lg.lg cru,toi it_
:'t'll ltc ,r soLu'cc o1'title lo claitn ou,trersi-iiu
rrriti t'iglrt o1'partition ltut as l-ras been tirirnil
lrr' llrt' triai ,[]ourt ancl tire first artpeilarLe
( r,ur't, tlic plainlilJ's ciairn 1or paririlon is
rrrrl lrasr.rl on joiut palta (Ex, A-71 alone hut
.lrrtlqrucrrts renderecl belween sArne parttcs
il',:ts, r\-22 iirrd A-231 in the previoirs suit
rrrrri ;r1t1lciil, have also been reilecl u,herein
tlrt: t'lainr o1'tlie pr.csent plaintilf Lo retlarn
r) I)osscssion o1'the suil properly rvithout
iulv intcrl'crence lty deceasecl-NI.
(irinrLurtlran iLnd nolhis LIls h;rd been crys_
trrllisccl ltv clccree of ciismissal of' suit ior
t'r'it'tion against hirn. Ilased on the judgrnent
trr tlrc prcvious litigation an inclel'easible
rLglrt to r:ontinrre to occr,rpy tire suil proir-
t'r'11' ;ir ()\vltcr hacl been created in lavour of
llrr' ltres;cnt plaintiff and the said judgment
Irus rrltirinccl finality between the sarne par-
tics ;rrrci tlreir l..Rs,

pr0pcttv is lhe subiect-rnalter,
21. In our considered opinion, ilrerefore,

the l.rvo srrborclinale Courts \\,ere ri{ht in
grariting decree in lavor_rr ol' thc plaLniitl'bv
le,lvinf on t.he jr_rdgments in tlre pievious sLrit
llr)t,,i'een the same parties aricl tlte joiirt patta
(Lx. A-7), 'I'he I-ligh Court ii'r sc-::oncl appeal
rv:rs nr_rt .jLrstified in lnterfe ring with the ion_
current l'incllngs o;1he two Cor_rrts l:,elclrv.

22, 1n rhe result, tire appeal is aliolvecl,
The impngnecl judgmenL ancl decrer: dared
I)-',?- 1996 of the FIigh Cor_rrL passed in sec-
or-rcl appcal is set asicle ancl the,jud,gnients
oi'the Cr.rr-rrt.s belo'ut' are restored. In rlhc cir_
cr"ltislances, we, ho,,r'r-:ver. Ieave the par.tics
to l;ear their orvn c:ost.s in this a"ppezil.

Appr:al allorved.

AIR 2OO3 SUPRDME COU}IT 4[IOO
(Flom : Punjalt and l-laryilna)'ti
SFJIVAIIT\.] V P1\'I"IL AND ), NI.

D I-Ii\ RN{ITD H I I{AR I, J,r.
Clvil Appeal Nos. 6005-6606 of 2002.

Dr - 26-9-2003,

NI/s, \langat Singh Triloc.:ran Sinsh
through Mangat Singh (Dead) b.y, L,F:s. anci
others, Appellants r,. Satpal, Rer;ponclent.

Civil P. C. (5 of 1908), O. tS, R, S (.,
applicable in P & H), S. lt5 - Eviction
su:it - Striking off defence of tenarnt for
failure to deposit admitted rent - R.efusal
to exercise discretion by Cotrrt - Valid-
ity - Refusal to strike defence was for
more than one reason namely there was
serious question of jurisdiction of Civil
Court involved in case, that there vi/as no
mala fides in non-deposit of rent in Court
as rsame was deposited in Bank - Refusal
held proper - Interference with sa:me by
Hi5;h Court in exercise of revisional juris-
diction - Improper.

0. R. Nos. 863 and 864 of 20C)1, D/- 25-
2-2002 (P & H), Reversed.

(Paras 12,'li3, 14)

Casies Referred: Chronological paras

Sharur I-arl v. Atme Nand Jain Sabh:1, AIR
isl87 SC 197 : (19,37) | SCC 222 g, il

Anerncli Devi v. Om Prakash. ig87 isuppl
SCC 527: (1988) 2 All Renr Cas 2S!) 5

*C. R, Nos. 863 and 864 of 200 \, D /- 2S-2.
2002 (Punj & Har),

ru/.ru /s I c05 I 6@1909 /2003

20, 'l'he algr-rment that principie of res
.irrrlit'utit ctrnnot appiy because in the prevl-
ous sLrit only a ltart of tire property rvas in_
voll't:cl r,i,lrcn in t.hc sultsecllrent slrit the
rvlr,.rlr: ltroperty is thc. subjecr-nratter can-
rrrit l)r: a<.ccpted. Tl-re principle o[res judicatir
rrrrrlcr S:cLion I I of the Code of Civii proce_
rlrrre is attretct.ed where issues drrectly ancl
sul)stalttially 111yo1ved betll,een the saule
lrirrties in the prrevious and sr_rbseqLtent suiL
rrrt'lltc si-uue.- ntay be - in thspre\rtolts
sltil or.rlv a part of the pt'operl)/',vaslnvolvecl
ru irt,tr in the subsecluent suit, the wltolr:
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